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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 946 


[Docket No. FV-89-027] 


irish Potatoes Grown in Washington; 
Expenses and Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


suMMaRy: This final rule authorizes 
expenditures and establishes an 
assessment rate under Marketing Order 
946 for the 1989-90 fiscal year. 
Authorization of this budget will allow 
the State of Washington Potato 
Committee to incur expenses reasonable 
and necessary to administer the 
program. Funds to administer this 
program will be derived from 
assessments on handlers. 


EFFECTIVE DATES: July 1, 1989 through 
June 30, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Todd A. Delello, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone 202-475-5610. 


SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement No. 113 and Marketing Order 
No. 946 (7 CFR Part 946), both as 
amended, regulating the handling of 
Irish potatoes grown in Washington. The 
marketing agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity © 
orientation and compatibility. 

There are approximately 50 handlers 
of Washington potatoes under this 
marketing order, and approximately 490 
Washington potato producers. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual gross revenues for the 
last three years of less than $500,000, 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of the handlers and producers 
may be classified as small entities. 

The marketing order requires that the 
assessment rate for a particular fiscal 
year apply to all assessable potatoes 


handled from the beginning of such year. 


An annual budget of expenses is 
prepared by the committee and 
submitted to the Department of 
Agriculture for approval. The members 
of the committe are handlers and 
producers of potatoes. They are familiar 
with the committee's needs and with the 
costs for goods, services and personnel 
in their local area and are thus ina 
position to formulate an appropriate 
budget. The budget was formulated and 
discussed in a public meeting. Thus, all 
directly affected persons have had an 
opportunity to participate and provide 
input. 

The assessment rate recommended by 
the committee is derived by dividing 
anticipated expenses by expected 
shipments of potatoes. Because that rate 
is applied to actual shipments, it must 
be established at a rate which will 
produce sufficient income to pay the 
committee’s expected expenses. A 
recommended budget and rate of 
assessment is usually acted upon by the 
committee before the season starts, and 
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expenses are incurred on a continuous 
basis. Therefore, budget and assessment 
rate approval must be expedited so that 
the committee will have funds to pay its 
expenses. 

The State of Washington Potato 
Committee met on February 17, 1989, 
and unanimously recommended a 
budget for the 1989-90 fiscal period of 
$35,000 and an assessment rate of $.004 
per hundredweight of potatoes. The 
budget is $2,000 more than last year's 
reflecting increases of $1,000 for 
salaries, $100 for the committee's 
financial audit, and $900 for compliance 
audits. All other budget categories 
remain the same. 

The 1989-90 recommended 
assessment rate of $.004 per 
hundredweight of potatoes is the same 
as the rate of the previous fiscal period. 
This rate, when applied to anticipated 
fresh market shipments of seven million 
hundredweight, will yield $28,000 in 
assessment revenue. This, along with 
$7,000 from the reserve, would be 
adequate to cover budgeted expenses. 
Reserves are expected to amount to 
$10,000 at the end of the 1989-90 fiscal 
period and will be carried over into the 
next fiscal period. This reserve amount 
is within the maximum authorized under 
the order of one fiscal year’s expenses. 

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed onto producers. 
However, these costs will be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of AMS has determined 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

A proposed rule was published in the 
Federal Register (54 FR 10156, March 10, 
1989). That document contained a 
proposal to add § 946.242 to establish 
expenses and an assessment rate for the 
State of Washington Potato Committee. 
That rule provided that interested 
persons could file comments through 
March 20, 1989. No comments were 
received. 

It is found that the specified expenses 
are reasonable and likely to be incurred 
and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act. 





13836 


List of Subjects in 7 CFR Part 946 


Marketing agreements and orders, 
potatoes (Washington). 

For the reasons set forth in the 
preamble, 7 CFR 946 is amended as 
follows: 


PART 946—IRISH POTATOES GROWN 
IN WASHINGTON 


1. The authority citation for 7 CFR 
Part 946 continues to read as follows: 


Authority: Sections 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. A new § 946.242 is added to read as 
follows. 


Note: This section prescribes the annual 
expenses and assessment rate and will not be 
published in the Code of Federal Regulations. 


§ 946.242 Expenses and assessment rate. 

Expenses of $35,000 by the State of 
Washington Potato Committee are 
authorized, and an assessment rate of 
$.004 per hundredweight of assessable 
potatoes is established for the fiscal 
period ending June 30, 1990. 
Unexpended funds may be carried over 
as a reserve. 


Dated: April 3, 1989. 
William J. Doyle, 
Associate Deputy Director, Fruit and 
Vegetable Division. 
[FR Doc. 89-8200 Filed 4-5-89; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1106 
[DA-89-016] 


Milk in the Southwest Plains Marketing 
Area; Order Suspending Certain 
Provisions of the Order 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Suspension of rules. 


SUMMARY: This action suspends, for the 
months of March through July 1989, a 
portion of the “producer” definition of 
the Southwest Plains order. Such 
provision, which was suspended for 
February-July 1988 and April-July 1987, 
prevents dairy farmers from being 
considered producers under the order 
during the months of February-July if 
they have not sufficiently supplied the 
market during the previous fall months. 
The suspension was requested by 
Associated Milk Producers, Inc. (AMPI), 
a cooperative association that 
represents producers who supply the 
Southwest Plains market. The action is 
necessary to permit the pooling of milk 
of dairy farmers who are currently 
supplying the fluid milk needs of 
distributing plants. 


EFFECTIVE DATE: April 6, 1989, for 

the months of March through July 1989. 
FOR FURTHER INFORMATION CONTACT: 
John F. Borovies, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, Room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-2089. 


SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: 


Notice of Proposed Suspension: Issued 
March 20, 1989; published March 22, 
1989 (54 FR 11735). 


The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a rule on small 
entities. Pursuant to 5 U.S.C. 605(b), the 
Administrator of the Agricultural 
Marketing Service has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. Such action 
lessens the regulatory impact of the 
order on certain milk handlers and tends 
to ensure that dairy farmers will have 
their milk priced under the order and 
thereby receive the benefits that accrue 
from such pricing. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be .a “non-major” 
rule under the criteria contained therein. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and of the order regulating the handling 
of milk in the Southwest Plains 
marketing area. 

Notice of proposed rulemaking was 
published in the Federal Register on 
March 22, 1989 (54 FR 11735) concerning 
a proposed suspension of certain 
provisions of the order. Interested 
persons were afforded opportunity to 
file written data, views, and arguments 
thereon. No opposing views were 
received. 

After consideration of all relevant 
material, including the proposal in the 
notice, the comments received, and 
other available information, it is hereby 
found and determined that for the 
months of March through July 1989 the 
following provisions of the order do not 
tend to effectuate the declared policy of 
the Act: In § 1106.12, paragraph (b)(5) in 
its entirety. 


Statement of Consideration 


This action suspends a portion of the 
producer definition of the Southwest 
Plains order for the months of March- 
July 1989. Such provision of the order 
prevents dairy farmers from being 
producers under the order during 
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months when supplies are abundant if 
they have not supplied the market 
during the previous fall months when 
fluid milk supplies are seasonally 
smaller. Specifically, the order provides 
that a dairy farmer cannot be a producer 
during the months of February-July 
unless more than two-thirds of the 
producer's. milk was pooled and priced 
under the order during each of the 
immediately preceding months of 
September-November. This provision 
was suspended for February-July 1988 
and April-July 1987. 

The suspension was proposed by 
Associated Milk Producers, Inc. (AMPI), 
a cooperative association that 
represents dairy farmers who supply the 
market. AMPI requested the action to 
permit the pooling of milk of dairy 
farmers in southern Oklahoma under the 
Southwest Plains order. AMPI indicated 
that such dairy farmers were formerly 
associated with the Texas Federal milk 
order but are currently supplying the 
fluid milk needs of distributing plants in 
the Oklahoma City area that are 
regulated under the Southwest Plains 
order. AMPI indicated that the shift in 
supply was made because the southern 
Oklahoma production is no longer 
needed in the Texas market as a result 
of continued increases in Texas 
production. As a result of the shift in 
supply, almost 10 million pounds of 
southern Oklahoma milk production, 
that was delivered to Oklahoma City 
area distributing plants in February, was 
not pooled under the Southwest Plains 
order since such milk was not 
sufficiently associated with the market 
during the previous fall months. As a 
result, such dairy farmers were not 
eligible to share in the Southwest Plains 
order blend price during February and 
would not be eligible to share in such 
blend prices through July 1989. 

As a result of these circumstances, the 
suspension is necessary for the months 
of March through July 1989. Otherwise, 
southern Oklahoma dairy farmers will 
suffer a considerable economic loss 
during such period since they would not 
be eligible to share in the Southwest 
Plains order blend price. The suspension 
action will recognize the change in 
marketing conditions and permit the 
southern Oklahoma dairy farmers to 
have their milk pooled and priced under 
the order that regulates the handlers 
where their milk is delivered for fluid 
use. 

It is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) The suspension is necessary to 
reflect current marketing conditions and 
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to assure orderly marketing conditions 
in the marketing area in that such action 
will insure that dairy farmers who are 
supplying the market's fluid milk needs 
will have their milk priced under the 
order and thereby receive the benefits 
that accrue from such pricing; 

(b) This suspension does not require 
of persons. affected substantial or 
extensive preparation prior to the 
effective date; and 

(c} Notice of proposed rulemaking was 
given interested parties and they were 
afforded opportunity to file written data, 
views or arguments concerning this 
suspension. No opposing views were 
received. 

Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 


List of Subjects in 7 CFR Part 1106 


Milk marketing orders, Milk, Dairy 
products. 

It is therefore ordered, That the 
following provisions in § 1106.12 of the 
Southwest Plains order are hereby 
suspended for the months of March 
through July 1989. 


PART 1106—MILK IN THE 
SOUTHWEST PLAINS MARKETING 
AREA 


1. The authority citation for 7 CFR 
Part 1106 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


§ 1106.12 [Suspended in part] 
2. In $ 1106.12, paragraph (b){5) is 
suspended in its entirety. 


a at Washington, DC, on March 31, 
1989. 

Kenneth A. Gilles, 

Assistant Secretary of Agriculture, Marketing 
and Inspection Services. 

[FR Doc. 89-8201 Filed 4-5-89; 8:45 am] 
BILLING CODE 3410-02-M 


FEDERAL RESERVE SYSTEM 


12 CFR Part 229 
[Docket R-0657] 


Regulation CC; Availability of Funds 
and Collection of Checks 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final interpretation. 


SUMMARY: The Board is publishing a 
final official Board interpretation 
concerning a preemption determination 
under its Regulation CC, Availability of 
Funds and Collection of Checks (12 CFR 


Part 229), with respect to the law of 
Wisconsin. The Expedited Funds 
Availability Act provides standards for 
determining whether state law 
governing funds availability supersedes 
or is preempted by Federal law. Under 
Regulation CC, the Board will issue 
preemption determinations upon 
request. 

EFFECTIVE DATE: March 31, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202/452-3874) or Gayle Thompson, 
Program Leader (202/452-2934), Division 
of Federal Reserve Bank Operations, or 
Oliver Ireland, Associate General 
Counsel (202/452-3625) or Stephanie 
Martin, Attorney (202/452-3198), Legal 
Division; for the hearing impaired only: 
Telecommunications Device for the 
Deaf, Earnestine Hill or Dorothea 
Thompson (202/452-3544). 
SUPPLEMENTARY INFORMATION: On May 
13, 1988, the Board adopted Regulation 
CC to carry out the provisions of the 
Expedited Funds Availability Act (the 
Act). The Regulation requires banks to 
make funds available to their customers 
within specified time frames and to 
disclose their funds availability policies 
to their customers. A number of states 
have also enacted laws governing funds 
availability. The Act (section 608) and 
Regulation CC (§ 229.20) provide that 
any provision of state law in effect on or 
before September 1, 1989 that provides 
for a shorter hold for a category of 
checks than is provided under Federal 
law will supersede the Federal 
provision. 

Provisions of state law governing 
funds availability that permit a bank to 
make funds available for withdrawal in 
a longer period than permitted under 
Regulation CC are considered 
inconsistent and are preempted by 
Regulation CC. In addition, state 
disclosure and notice requirements 
concerning funds availability related to 
accounts covered by Regulation CC are 
preempted by the Federal disclosure 
scheme. Regulation CC provides for 
Board determinations of whether state 
law related to the availability of funds is 
preempted by Federal law upon the 
request of a state, bank, or other 
interested party. 

The Board published for public 
comment a proposed preemption 
determination with respect to the 
Wisconsin funds availability law. (54 FR 
5495, February 3, 1988). The Board 
received two comments from the public 
on the proposed interpretation. The 
Wisconsin Credit Union League 
requested that the interpretation be 
broadened to cover the Wisconsin funds 
availability statutes applicable to credit 
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unions and savings and loan 
associations. These statutes parallel the 
state statute applicable to commercial 
banks. The final interpretation 
addresses the extent to which the 
Federal law preempts the state laws 
governing funds availability of deposits 
to accounts at commercial banks, 
savings and loan associations, and 
credit unions. 

The comment received on behalf of 
the Wisconsin Bankers Association 
requested that the Board preempt 
entirely the state exceptions to the 
availability schedules and permit the 
use of the Federal exceptions, even 
where the state schedule is not 
preempted by Regulation CC. Such an 
interpretation would not be consistent 
with the Board’s standards of 
preemption adopted in its earlier 
preemption determinations and 
incorporated in the Commentary to 
§ 229.20(c) of Regulation CC. (See 
amendments to Regulation CC and 
Commentary, in this issue of the Federal 
Register). Therefore, the Board did not 
adopt this requested revision to the 
interpretation. 

The comment submitted on behalf of 
the Wisconsin Bankers Associatior also 
suggested that the state law requiring 
second-day availability for Treasury 
checks and Wisconsin state and local 
government checks should supersede 
the Federal law more broadly than 
provided for by the Board's proposed 
determination. Specifically, the 
commenter requested that the state's 
second-day availability requirement 
supersede Regulation CC not only to the 
extent that it does not permit the use of 
a special deposit slip, but also to the 
extent that it does not impose the other 
conditions to second-day availability 
that are imposed by Federal law. The 
Board did not expand the circumstances 
under which state law requiring second- 
day availability of state and local 
government checks supersedes Federal 
law because Federal law provides for 
second-day availability in these 
circumstances. First, the Regulation CC 
condition to second-day availability that 
the check be deposited in an account 
held by a payee of the check is 
substantially similar to the state law 
condition that the check be endorsed 
only by the person to whom it was 
issued. Second, the state law requires 
second-day availability only for 
Wisconsin state and local government 
checks deposited in a Wisconsin 
depository institution. This meets the 
Federal condition that the check be 
deposited in a depositary bank located 
in the same state as the state or local 
government that issued the check. 
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Generally, Federal law preempts the 
Wisconsin funds availability 
requirements. Wisconsin law 
supersedes Regulation CC, however, 
with respect to in-state checks that are 
defined as nonlocal under the Federal 
law, and with respect to state and local 
government checks, to the extent that 
fewer conditions to prompt availability 
are required under the state law. 
Wisconsin law continues to apply to the 
extent that it covers accounts or 
deposits not subject to the Federal rules. 


List of Subjects in 12 CFR Part 229 


Banks, Banking, Federal Reserve 
System. 


For the reasons set out in the 
preamble, 12 CFR Part 229 is amended 
as follows: 


PART 229—{ AMENDED] 


1. The authority citation for Part 229 
continues to read as follows: 


Authority: Title VI of Pub. L. 100-86, 101 
Stat. 552, 635, 12 U.S.C. 4001 et seg. 


2. Appendix F is amended by adding a 
preemption determination for the state 
of Wisconsin alphabetically to read as 
follows: 


Appendix F—Official Board 
Interpretations 


* * * * * 


WISCONSIN 
Background 


The Board has been requested, in 
accordance with § 229.20(d) of Regulation CC 
(12 CFR Part 229), to determine whether the 
Expedited Funds Availability Act (the Act) 
and Subpart B (and in connection therewith, 
Subpart A) of Regulation CC preempt the 
provisions of Wisconsin law concerning 
availability of funds. This preemption 
determination specifies those provisions of 
the Wisconsin funds availability law that are 
not preempted by the Act and Regulation CC. 
(See also the Board's preemption 
determination regarding the Uniform 
Commercial Code, section 4-213(5), 
pertaining to availability of cash deposits.) 

Wisconsin Statutes sections 404.213(4m), 
215.136, and 186.117 require Wisconsin banks, 
savings and loan associations, and credit 
unions, respectively, to make funds deposited 
in accounts available for withdrawal within 
specified time frames. Generally, checks 
drawn on the U.S. Treasury, the State of 
Wisconsin, or on a local government located 
in Wisconsin must be made available for 
withdrawal by the second day following 
deposit. (The law governing commercial 
banks determines availability based on 
banking day; the laws governing savings and 
loan associations and credit unions 
determine availability based on business 
days.) In-state and out-of-state checks must 
be made available for withdrawal within five 
days and eight days following deposit, 
respectively. Exceptions are provided for new 


accounts and reason to doubt collectibility. In 
addition, Wisconsin Statutes section 404.103 
permits commercial banks to vary these 
availability requirements by agreement. 


Coverage 


Wisconsin law defines “account”, with 
respect to the rules governing commercial 
banks, as “any account with a bank and 
includes a checking, time, interest or savings 
account” (Wisconsin Statutes section 
404.104(1)(a)). The statutes relating to the 
funds availability requirements applicable to 
savings and loan associations and credit 
unions do not define the term “account.” The 
Federal preemption of state funds availability 
requirements applies only to “accounts” 
subject to Regulation CC, which generally 
consist of transaction accounts. Regulation 
CC does not affect the Wisconsin law to the 
extent that the state law applies to deposits 
in savings, time, and other accounts 
(including transaction accounts where the 
account holder is a bank, foreign bank, or the 
U.S. Treasury) that are not “accounts” under 
Regulation CC. (Note, however, that under 
§ 229.19(e) of Regulation CC, Holds on Other 
Funds, the federal availability schedules may 
apply to savings, time, and other accounts not 
defined as “accounts” under Regulation CC 
in certain circumstances.) 

The Wisconsin statute applies to “items” 
deposited in accounts. This term 
encompasses instruments that are not 
defined as “checks” in Regulation CC 
(§ 229.2(k)), such as nonnegotiable 
instruments, and are therefore not subject to 
Regulation CC’s provisions governing funds 
availability. Those items that are subject to 
Wisconsin law but are not subject to 
Regulation CC will continue to be covered by 
the state availability schedules and 
exceptions. 


Availability Schedules 


Temporary schedule. The Wisconsin 
statute requires that in-state nonlocal checks 
be made available for withdrawal not later 
than the fifth day following deposit 
(Wisconsin Statutes sections 
404.213(4m)(b)(2); 215.136(2)(b); 186.117(2)(b)). 
This time period is shorter than the seventh 
business day availability required for 
nonlocal checks under § 229.11(c) of 
Regulation CC, although it is not shorter than 
the schedules for nonlocal checks set forth in 
§ 229.11(c)(2) and Appendix B-1 of 
Regulation CC. Thus, the state schedule for 
in-state nonlocal checks supersedes the 
Federal schedule to the extent that it applies 
to an item payable by a Wisconsin bank that 
is defined as a nonlocal check under 
Regulation CC and is not subject to reduced 
schedules under § 229.11(c)(2) and Appendix 
B-1. 

Permanent Schedule. Under the Federal 
permanent availability schedule, nonlocal 
checks must be made available for 
withdrawal not later than the fifth business 
day following deposit. The fifth day 
availability requirement for in-state items in 
the Wisconsin statute supersedes the 
Regulation CC time period adjustment for 
withdrawal by cash or similar means in the 
permanent schedule, to the extent that the in- 
state checks are defined as noniocal under 
Regulation CC. 
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Next-day availability. Under the 
Wisconsin statute, the proceeds of state and 
local government checks must be made 
available for withdrawal by the second day 
following deposit, if the check is indorsed 
only by the person to whom it was issued 
(Wisconsin Statutes sections 
404.213(4m)(b)(1); 215.136(2)(b); and 
186.117(2){a)). Regulation CC requires next- 
day availability for these checks if they are 
(1) deposited in an account of a payee of the 
check, (2) deposited in a depositary bank 
located in the same state as the state or local 
government that issued the check, (3) 
deposited in person to an employee of the 
depositary bank, and (4) deposited with a 
special deposit slip, if the depositary bank 
informed its customers that use of such a slip 
is a condition to next-day availability. Under 
the Federal law, if a state or local 
government check is not deposited in person 
to an employee of the depositary bank, but 
meets the other conditions set forth in 
§ 229.10(c)(1)(iv), the funds must be made 
available for withdrawal not later than the 
second business day following deposit. The 
Wisconsin statute supersedes Regulation CC 
to the extent that the state law does not 
permit the use of a special deposit slip as a 
condition to receipt of second-day 
availability. 

Exceptions to the schedules. Wisconsin 
law provides exceptions to the state 
availability schedules for new accounts 
(those opened less than 90 days) and reason 
to doubt collectibility (Wisconsin Statutes 
sections 404.213(4m)(b); 215.136(2); and 
186.117(2)). The state availability law also 
permits commercial banks to vary the funds 
availability requirements by agreement 
(Wisconsin Statute section 404.103(1)). In all 
cases where the Federal schedule preempts 
the state schedule, only the Federal 
exceptions apply. For deposits that are 
covered by the state availability schedule 
(e.g., in-state nonlocal checks), a state 
exception must apply in order to extend the 
state availability schedule up to the Federal 
availability schedule. Once the deposit is 
held up to the Federal availability limit under 
a state exception, the depositary bank may 
further extend the hold only if a Federal 
exception can be applied to the deposit. Any 
time a depositary bank invokes an exception 
to extend a hold beyond the time periods 
otherwise permitted by law, it must give 
notice of the extended hold to its customer in 
accordance with § 229.13(g) of Regulation CC. 

Business day/banking day. The definitions 
of “business day” and “banking day” in the 
Wisconsin statutes are preempted by the 
Regulation CC definition of those terms. For 
determining the permissible hold under the 
Wisconsin schedules that supersede the 
Regulation CC schedule, deposits are 
considered available for withdrawal on the 
specified number of “business days” 
following the “banking day” of deposit. 

Wisconsin law considers funds to be 
deposited, for the purpose of determining 
when they must be made available for 
withdrawal, when an item is “received at the 
proof and transit facility of the depository.” 
For the purposes of this preemption 
determination, funds are considered 





Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Rules and Regulations 


deposited under Wisconsin law in 
accordance with the rules set forth in 
§ 229.19(a} of Regulation CC. 


Disclosures 


The Wisconsin statute does not require 
disclosure of a bank's funds availability 
policy. The state law does require, however, 
that a bank give notice to its customer if it 
extends the time within which funds will be 
available for withdrawal due to the bank's 
doubt as to the collectibility of the item 
(Wisconsin Statutes sections 404.213{4m){b); 
215.136(2); and 186.117(2)). 

Regulation CC preempts state disclosure 
requirements concerning funds availability 
that relate to “accounts” that are inconsistent 
with the Federal requirements. The state 
requirement is different from, and therefore 
inconsistent with, the Federal disclosure 
rules (§ 229.20(c){2)}. Thus, the Wisconsin 
statute is preempted by Regulation CC.to the 
extent that the state notice requirement 
applies to “accounts” as defined by 
Regulation CC. The Wisconsin requirement 
would continue to apply to accounts, such as 
savings and time accounts, not governed by 
the Regulation CC disclosure requirements. 


By order of the Board of Governors of the 
Federal Reserve System, March 31, 1989. 
William W. Wiles, 

Secretary of the Board. 


[FR Doc. 89-8134 Filed 4-5-89; 8:45 am} 
BILLING CODE 6210-01-M 


12 CFR Part 229 
[Docket No. R-0639] 


Policy Statement—Delayed 
Disbursement of Teller’s Checks and 
Cashier’s Checks 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Policy statement. 


SUMMARY: The Board is issuing a policy 


statement regarding the delayed 
disbursement of teller’s checks and 
cashier's checks consistent with the 
purpose of the Expedited Funds 
Availability Act. The policy statement is 
intended to address abuses of delayed 
disbursement that may give rise to 
check float while allowing for legitimate 
centralized teller’s check services. 


EFFECTIVE DATE: April 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202/452-3874), or Gayle Thompson, 
Program Leader (202/452-2934}, Division 
of Federal Reserve Bank Operations; 
Oliver Ireland, Associate General 
Counsel (202/452-3625), or Stephanie 
Martin, Attorney (202/452-3198), Legal 
Division; for the hearing impaired only: 
Telecommunications Device for the 
Deaf, Earnestine Hill or Dorothea 
Thompson (202/452-3544). 


SUPPLEMENTARY INFORMATION: 
The Delayed Disbursement Problem 


Delayed disbursement is the practice 
of issuing checks that are payable by, 
through, or at a bank ! located in a 
geographic area such that collection of 
the checks is generally delayed. In 
addition to increasing the time for the 
collection and return of a check, delayed 
disbursement often increases the costs 
to process and transport the check. 
Delayed disbursement practices not 
only reduce the efficiency of the check 
collection system, but may also increase 
the risk to the depositary bank because 
the delay may result in a check being 
returned after funds must be made 
available for withdrawal under the 
Expedited Funds Availability Act 
(‘Act’) and the Board’s Regulation CC 
(12 CFR Part 229). 


Delayed Disbursement of Teller’s 
Checks 


Although many classes of checks are 
subject to delayed disbursement, the 
effects of delayed disbursement are 
particularly significant in the case of 
teller's checks.2 Many banks issue 
teller’s checks in lieu of cashier's checks 
(i.e., checks a bank draws on itself). 
These banks believe that, due to 
specialization and economies of scale, 
certain banks and other service 
providers can perform the tracking, 
reconciliation, and payment of teller’s 
checks at a lower cost than the issuing 
bank would incur by issuing and paying 
cashier's checks. In addition, in certain 
cases, based on the location of the 
paying bank vis-a-vis the issuing 
banks,? the issuing bank can accrue 


1 Regulation CC defines “bank” to include all 
depositary institutions, including commercial banks, 
savings and loan associations, and credit unions. A 
depositary bank is defined as the first bank to 
which a check is transferred. A paying bank is a 
bank by, at, or through which a check is payable 
and to which it is sent for collection. 

2 Regulation CC defines a “teller’s check” as a 
check provided to a customer of a bank, or acquired 
from a bank for remittance purposes, that is drawn 
by the bank and drawn on another bank or payabie 
through or at another bank. For the purposes of the 
proposed amendments to Regulation CC as well as 
this policy statement, “teller's check” includes 
checks drawn on a Federal Reserve Bank or a 
Federal Home Loan Bank. Regulation CC defines 
“cashier's check” as a check provided to a customer 
of a bank, or acquired from a bank for remittance 
purposes, that is drawn on the bank, is signed by an 
officer or employee of the bank on behalf of the 
bank as drawer, and is a direct obligation of the 
bank. 

3 Based on a recent Federal Reserve Bank survey, 
staff estimates that approximately 60 to 60 percent 
of teller’s and cashier's checks are deposited in a 
bank that is located in the same state as the issuing 
bank. Thus, when banks issue teller's checks that 
are payable at a location distant from the issuing 
bank, the depositary bank is also generally distant 
from the paying bank. 
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float benefits from the delayed 
disbursement of these checks.* 


The Act requires a depositary bank to 
provide customers with next-day 
availability, under specified conditions, 
for certain checks, including cashier’s 
checks and teller’s checks, deposited in 
transaction accounts. Regulation CC 
extends this next-day availability 
requirement to checks drawn on Federal 
Reserve Banks and Federal Home Loan 
Banks, because these checks have a low 
risk of return and are often used as a 
substitute for teller's checks. Depending 
on the location of the paying bank, a 
depositary bank may not receive credit 
for the check by the time funds must be 
made available to the customer for 
withdrawal. Thus, the practice of 
delayed disbursement permits a bank 
issuing such checks to impose costs, in 
terms of lost interest, on other banks 
and to benefit from interest or earnings 
credits earned on outstanding checks 
until the checks are presented for 
collection. 


Previous Board Actions 


Prior to enactment of the Act, the 
Board's ability to address delayed 
disbursement abuses was limited to 
discouraging such practices through 
policy statements * and Federal Reserve 
Bank services, such as the High-Dollar 
Group Sort program. The Act authorizes 
the Board to make improvements to the 
check system to speed the collection 
and return of checks and, thus, to 
restrict delayed disbursement practices. 
Specifically, the Act gives the Board 
“the responsibility to regulate any 
aspect of the payment system, including 
the receipt, payment, collection, or 
clearing of checks; and any related 
function of the payment system with 
respect to checks” (12 U.S.C. 4008{c)(1)). 
The Act also evidences the Congress’ 
intent to speed the availability of funds 
to bank depositors and, thus, suggests 
that a reevaluation of delayed 
disbursement practices is appropriate. 


In December 1987, the Board requested 
public comment on proposed Regulation 
CC as well as on proposals for long-term 
improvements to the check collection 
system (52 FR 47176, December 11, 1987). 
A number of commenters on proposed 
Regulation CC cited the inequity of 


+ In some cases, the issuing bank does not remit 
funds to the paying bank until the day of 
presentment. In other cases, the issuing bank remits 
funds to the paying bank before the check is 
presented. Such funds may be held in a 
compensating balance account by the paying bank 
until the check is presented for payment. Earnings 
from the compensating balance account may be 
used to offset fees for teller’s check services. 

5 See policy statements issued by the Board on 
January 11, 1979 and February 23, 1984. 
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requiring the depositary bank to make 
the proceeds of certain checks, including 
teller's checks, available for withdrawal 
on the business day after deposit if the 
bank cannot receive credit for the 
checks by that time. Some commenters 
recommended that the Board restrict the 
next-day availability requirement to 
checks for which the depositary bank 
can receive credit by the next business 
day. Such a restriction, however, would 
be inconsistent with the Act. 

With respect to longer term 
improvement in the check collection 
system, the Board requested comment 
on how to address delayed 
disbursement practices and the practice 
of issuing teller's checks payable in a 
different check processing region than 
that of the issuing bank. The majority of 
comments that addressed this issue 
indicated that the practice of issuing 
teller's checks payable in a different 
check processing region should be 
eliminated. Several other commenters 
(primarily providers of teller’s check 
services) opposed any regulatory action 
to limit the location of the paying bank. 

After an analysis of the comments, the 
Board issued for comment in June 1988.a 
proposed amendment to Regulation CC 
to restrict certain delayed disbursement 
practices, with a proposed effective date 
of April 1, 1989 (53 FR 24093, June 27, 
1988). Under the proposal, a bank that 
issued teller's checks would be required 
to draw the checks on or designate the 
checks payable through or at a bank 
such that a depositary bank located in 
the same community as the issuing bank 
would generally receive credit for the 
check as quickly as it would receive 
credit on a check drawn on the issuing 
bank. 

This proposed “equivalent 
availability” rule was based on the 
actual check collection practices of 
banks in the issuing bank’s community. 
The Board did not believe it was 
practical to address the cases in which 
teller's checks are deposited in banks 
distant from the issuing bank, such that 
the depositary banks are unable to 
receive next-day credit for the checks, 
even though the depositary banks must 
make the funds available for withdrawal 
on the next business day. For those 
checks deposited in a bank local to the 
issuing bank, the proposed rule was 
designed to ensure that depositary 
banks generally would receive credit for 
the teller’s check by the next business 
day, when the funds must be made 
available for withdrawal. 


Public Comment on Delayed 
Disbursement Proposal 


The Board received over 230 written 
comments from the public, and Board 


staff held numerous informal 
conversations with industry 
representatives regarding the effects of 
the proposal. Over 75 percent of the 
commenters supported the Board's 
objective to restrict the delayed 
disbursement of teller’s checks; 
however, commenters indicated that the 
proposed rule was unclear and would be 
difficult to administer. Commenters 
expressed particular concerns about 
how issuers of teller’s checks and 
providers of teller’s check services could 
determine whether banks in a given 
community collected checks such that 
the availability of the teller’s checks 
would be equivalent to the availability 
the banks receive on checks drawn on 
the issuing bank. 

As an alternative to the proposal, 
some commenters suggested that a 
cutoff hour, such as a Federal Reserve 
deposit deadline, be established such 
that a check deposited by the depositary 
bank for collection at or after the cutoff 
hour would receive next-day credit. 
Several commenters indicated that a 
combination of Federal Reserve and 
correspondent deadlines should be 
referenced to determine whether an 
issuing bank could issue teller’s checks 
of a particular service provider. Other 
commenters suggested that the delayed 
disbursement problem could be 
resolved, in large part, by requiring that 
teller’s checks be payable locally, or be 
encoded with a city routing number if 
payable nonlocally.® 

The Board has reviewed the public 
comments received and has evaluated 
alternative methods of dealing with the 
delayed disbursement of teller’s checks. 
It has considered the costs of delayed 
disbursement on depositary banks and 
the burdens on users of teller’s check 
services that might occur should the 
Board take regulatory action. The Board 
believes that by issuing a policy 
statement it can avoid the rigidity of a 
regulation and still address the problem 
of intentional delay in the collection of 
teller's checks. The effectiveness of the 
policy statement, however, will depend 
on the cooperation of teller’s check 
issuers and service providers. 
Discussions with the major providers of 
teller’s check services indicated that 
they are willing to make changes that 


® Commenters also expressed concern regarding 
the proposed effective date of April 1, 1989. 
Commenters indicated that the proposed rule would 
require many banks to replace existing teller’s 
check stock or to change providers of teller’s check 
services, thereby necessitating a longer lead time 
than that provided in the proposal. In response to 
these comments, the Board issued a notice that 
should the Board adopt a rule restricting the 
delayed disbursement of teller’s checks, such a rule 
would not be effective April 1, 1989, as published in 
the proposal. (54 FR 5495, February 3, 1989). 
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would speed the collection of checks in 
markets they serve. The Board has 
received commitments from a number of 
major teller’s check providers to make 
operational changes that would address 
in large part the concerns that prompted 
the Board to propose amendments to 
Regulation CC to restrict the delayed 
disbursement of these checks. 

The Board favors cooperative 
solutions that do not require rigid 
regulations and that demonstrate the 
industry's willingness to work toward 
payment system improvements. 
Therefore, the Board is issuing a policy 
statement in lieu of adopting a final 
regulation restricting delayed 
disbursement practices. The 
effectiveness of the policy statement, 
however, will depend on the 
cooperation of teller’s check service 
providers and issuers of teller’s checks. 
The policy statement will be effective 
immediately, but the Board recognizes 
that many banks and service providers 
will need a longer lead time to comply 
with the policy. The Board will monitor 
the industry's adherence to the policy 
statement and delayed disbursement 
practices in general and, should abuses 
continue, will consider formal regulatory 
action. 

In light of the foregoing, the Board is 
issuing the following policy statement: 


Board Policy Statement on Delayed 
Disbursement of Teller’s Checks and 
Cashier’s Checks 


Delayed disbursement is the practice 
of issuing checks that are payable by, 
through, or at a bank? located in a 
geographic area such that collection of 
the checks is generally delayed. 
Although many classes of checks are 
subject to delayed disbursement, the 
effects of delayed disbursement are 
particularly significant in the case of 
teller’s checks.? The delayed 
disbursement of teller’s checks imposes 
float costs on the depositary bank, 
which must generally make the proceeds 
of these checks available for withdrawal 
on the business day following deposit. 
In addition, delayed disbursement often 


1 Regulation CC defines “bank” to include all 
depository institutions, including commercial banks, 
savings and loan associations, and credit unions. A 
depositary bank is defined as the first bank to 
which a check is transferred. A paying bank is a 
bank by, at, or through which a check is payable 
and to which it is sent for collection. 

® Regulation CC defines a “teller’s check” as a 
check provided to a customer of a bank, or acquired 
from a bank for remittance purposes, that is drawn 
by the bank and drawn on another bank or payable 
through or at another bank. For the purposes of this 
policy statement, “teller’s check” includes checks 
drawn on a Federal Reserve Bank or a Federal 
Home Loan Bank. 





increases the costs to process and 
transport these checks. 

The Expedited Funds Availability Act 
(“Act”) and Regulation CC (12 CFR Part 
229) require a depositary bank to 
provide customers with next-day 
availability, under specified conditions, 
for certain checks deposited in 
transaction accounts, including cashier's 
checks? and teller’s checks. Depending 
on the location of the paying bank, a 
depositary bank may not receive credit 
for the check by the time funds must be 
made available to the customer for 
withdrawal. Thus, the practice of 
delayed disbursement permits a bank 
issuing such checks to impose costs, in 
terms of lost interest, on other banks 
and to benefit from interest or earnings 
credits earned on outstanding checks 
until the checks are presented for 
payment. 

The Board recognizes that many 
banks that issue teller’s checks benefit 
from the specialization and economies 
of scale of certain banks and other 
service providers that can perform the 
tracking, reconciliation, and payment 
services associated with teller’s checks 
at a lower cost than the issuing bank 
would incur by issuing and paying 
cashier's checks. In addressing the 
delayed disbursement problem, the 
Board believes that it is desirable to 
reduce the float created by the issuance 
of these checks while at the same time 
minimize the disruption of efficient 
teller's check services. 

As a general matter, the Board 
believes that a depositary bank located 
in the same community as the bank that 
issues a teller’s check should be able to 
receive next-day credit for the teller’s 
check. The Board has determined, after 
review of Federal Reserve collection 
patterns and deposit deadlines across 
the country, that depositary banks in 
most areas generally can receive next- 
day credit for checks that are encoded 
with a nonlocal city routing number* 
and presented in a nonlocal Federal 
Reserve city. For checks that are 
encoded with a nonlocal RCPC or 
country routing number and presented 
in a nonlocal check processing region, 


3 Regulation CC defines “cashier's check” as a 
check provided to a customer of a bank, or acquired 
from a bank for remittance purposes, that is drawn 
on the bank, is signed by an officer or employee of 
the bank on behalf of the bank as drawer, and is a 
direct obligation of the bank. 

* These checks are payable by banks located in 
the same city as a Federal Reserve office. RCPC 
(“Regional Check Processing Center”) checks are 
payable by banks in areas designated within the 
territories of Federal Reserve offices but outside 
Federal Reserve cities. Certain Federal Reserve 
regions also contain country zones, which are 
generally more remote from Federal Reserve cities 
than are RCPC zones. 
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credit is generally deferred by one or 
two days. The Board recognizes, 
however, that depositary banks located 
on the west coast generally may not be 
able to receive next-day availability for 
checks presented in most nonlocal 
cities. In addition, in other isolated 
areas of the country, next-day credit is 
generally not available for any check 
payable by a nonlocal paying bank. The 
Board recognizes that banks in these 
areas may benefit by having access to a 
centralized teller's check service 
provider. 

The Board believes that banks issuing 
teller’s checks and teller’s check service 
providers should take steps to ensure 
that delays in the collection and return 
of teller’s checks are kept to a minimum. 
First, the Board believes that any 
disbursement practice designed to 
extend the time needed to collect a 
teller’s check is inappropriate. Although 
the Board believes that centralized 
disbursement is economically efficient 
in some cases, the location of the paying 
bank should be chosen so as to 
minimize collection time. 

Second, the Board has determined 
that depositary banks can generally 
receive credit faster for checks payable 
by a bank with a city routing number 
than for checks payable by a bank with 
an RCPC or country routing number. The 
Board believes that teller’s check 
service providers that serve issuing 
banks in check processing regions that 
are nonlocal to the paying bank should 
help speed the collection and return of 
teller’s checks by use of a city 
presentment point and a city routing 
number in the MICR line of its teller’s 
checks. 

Some teller’s check service providers 
confine the scope of their services to a 
state or other limited geographic area. 
Because the state or area may be 
divided into more than one check 
processing region, such service 
providers may use a paying bank that is 
nonlocal to many of their customer 
banks. In addition, the state or area may 
contain no Federal Reserve city. The 
Board recognizes that it may be 
impractical for such service providers to 
use a city presentment point. 

Third, the Board believes that those 
teller’s check service providers that 
serve banks nationwide should accept 
teller's checks at more than one 
presentment point, particularly those 
providers that serve west coast banks. 
For example, a teller’s check service 
provider that uses an east coast paying 
bank could shorten collection and return 
times for its California customers by 
also providing a west coast presentment 
point for teller’s checks. 
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The Board recognizes that similar 
delayed disbursement problems arise in 
connection with cashier's checks, issued 
by a bank with multistate branches, that 
depositary banks must send to a central 
location for payment. The Board 
believes that the same general 
guidelines should apply to the 
disbursement of cashier's checks as 
apply to teller’s checks and will take 
further action regarding cashier's checks 
should abusive delayed disbursement 
practices continue to occur. 

The Board will monitor the industry's 
adherence to the policy statement and 
delayed disbursement practices in 
general and, should abuses continue, 
will consider formal regulatory action. 


By order of the Board of Governors of the 
Federal Reserve System, March 3l, 1989. 
William W. Wiles, 

Secretary of the Board. 


[FR Doc. 89-8135 Filed 45-89; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 229 
[Docket No. R-0649; Regulation CC} 


Availability of Funds and Collection of 
Checks 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


summary: The Board is adopting a 
number of amendments to Regulation 
CC and its Commentary (Appendix E to 
Regulation CC). The regulation requires 
banks to make funds available to their 
customers within specified times, to 
disclose their funds availability policies 
to their customers, and to handle 
returned checks expeditiously. Since the 
publication of Regulation CC, the Board 
has received numerous requests from 
banks and others for clarification of 
various provisions of the regulation. The 
Board believes that the changes to 
Regulation CC and its Official 
Commentary (Appendix E) respond to 
many of these questions and will aid 
banks in understanding and complying 
with the regulation. 


EFFECTIVE DATE: The effective date for 
the amendment to § 229.2(e) regarding 
agencies of foreign banks and the 
amendment to Appendix A is August 10, 
1989. All other amendments are effective 
April 10, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202) 452-3874 or Gayle Thompson, 
Program Leader (202) 452-2934 Division 
of Federal Reserve Bank Operations; 
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Oliver L. Ireland, Associate General 
Counsel (202) 452-3625 or Stephanie 
Martin, Attorney (202) 452-3198, Legal 
Division; or Thomas J. Noto, Attorney 
(202) 452-3667, Division of Community 
and Consumer Affairs. For the hearing 
impaired only, Telecommunications 
Device for the Deaf, Earnestine Hill or 
Dorothea Thompson (202) 452-3544. 
SUPPLEMENTARY INFORMATION: On May 
13, 1988, the Board adopted Regulation 
CC (12 CFR Part 229) to carry out the 
provisions of the Expedited Funds 
Availability Act (“Act”) (12 U.S.C. 4001- 
4010). See 53 FR 19372 (May 27, 1988). 
The regulation requires banks to make 
funds available to their customers © 
within specified times, to disclose their 
funds availability policies to their 
customers, and to handle returned 
checks expeditiously. After the 
publication of Regulation CC, the Board 
received numerous requests from banks 
and others for clarification of various 
provisions of the regulation. In October 
1988, the Board proposed changes to 
Regulation CC and its Official 
Commentary (Appendix E) to respond to 
many of these questions and to aid 
banks in understanding and complying 
with the regulation (53 FR 44343, 
November 2, 1988). 

The Board received 63 comments on 
the proposed amendments. Commenters 
comprised: 

Commercial banks 

Bank holding companies. 
Trade associations 

Savings and loan institutions 
Clearinghouses 

Banking service corporations. 
Credit unions. 


The final amendments and 
substantive comments are summarized 
below. 


Section 229.2 (Definitions) 


(d) Available for withdrawal. The 
Commentary originally stated that funds 
are considered to be available for 
withdrawal even though they cannot be 
used because they are subject to 
garnishment, tax levy, or court order 
restricting disbursements from the 
account. The Board proposed to revise 
the Commentary to make it clear that 
when a bank places a hold on funds set 
aside as a result of the certification of a 
check, a check guaranty, purchase of a 
cashier's check, or similar transaction, 
the bank has not failed to make funds 
available for withdrawal. 

Two commenters suggested that the 
Board clarify that funds should be 
considered available for withdrawal if 
used by a bank in accordance with its 
right of set-off or if a bank holds the 


funds “in an account prior to initiation 
of a wire transfer.” The final revision 
expands on the proposed language to 
make it clear that the Commentary’s list 
of reasons is not exhaustive and 
clarifies that banks are permitted under 
the regulation to place a hold on funds 
to cover a check that was certified or 
purchased and not debit the account 


until the check is presented for payment. 


(e) Bank. The Expedited Funds 
Availability Act's definition of 
“depository institution” includes “an 
office, branch, or agency of a foreign 
bank located in the United States” (12 
U.S.C. 4001(12)). The definition of bank 
in Regulation CC, for purposes of 
subpart B, originally included only 
branches of foreign banks as defined in 
the International Banking Act (12 U.S.C. 
3101). In some cases, however, agencies 
of foreign banks may hold accounts. 
Accordingly, the Board proposed an 
amendment to the definition of “bank,” 
for purposes of subpart B, to cover 
agencies of foreign banks that are 
located in the United States. (Agencies 
of foreign banks are already included in 
the definition of “bank” for purposes of 
subpart C.} Offices of foreign banks in 
the United States that are not branches 
or agencies are not permitted to hold 
accounts. No substantive comments 
were received on this change, and the 
Board has adopted the amendment as 
proposed. This amendment will become 
effective 120 days following its final 
adoption to provide agencies of foreign 
banks sufficient time to implement the 
requirements of subpart B. 

In addition, the Act did not include 
Edge Act corporations, agreement ~ 
corporations, and commercial lending 
companies (such as banking companies 
incorporated under Article XII of the 
New York Banking Law) under the 
definition of “depository institution”; 
consequently, the Board did not subject 
them to the availability and disclosure 
requirements of subpart B of Regulation 
CC. For purposes of subpart C, however, 
the term “bank” also includes any 
person engaged in the business of 
banking, so that the same rules apply to 
the return of checks by institutions that 
do not hold “accounts” as apply to 
institutions that do hold “accounts.” 
Edge Act corporations, agreement 
corporations, and commercial lending 
companies pay and return checks and 
drafts and would generally be 
considered to be engaged in the 
business of banking. The Board 
proposed to revise the Commentary to 
the definition of “bank” to clarify the 
status of Edge Act and similar 
corporations under the regulation. No 
substantive comments were received on 
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this change, and the Board has adopted 
the revision as proposed. 

(f) Banking day and (g) Business day. 
The Commentary to these definitions 
originally stated that deposits made to 
an ATM are considered made at the 
branch holding the account into which 
the deposit is made for the purpose of 
determining the day of deposit. The 
Board believes that it is appropriate to 
apply this rule to deposits made at off- 
premise facilities, such as remote 
depositories and lock boxes, as well as 
at ATMs. All other deposits should be 
considered made at the branch at which 
the deposit is received for purposes of 
determining the day of deposit. The 
Board proposed to revise the 
Commentary accordingly. 

Many commenters requested that the 
Board clarify the interaction of the 
proposed Commentary to the definitions 
of “banking day” and “business day” 
and § 229.19(a). The commenters stated 
that it was unclear under the proposed 
language whether deposits to off- 
premise facilities would still be 
considered received in accordance with 
§ 229.19{a). The Board has added 
language in the final revision to the 
Commentary to clarify the relationship 
between the two sections. 

(i) Cashier's check and (gg) Teller’s 
check. Sections 229.2{i) and (gg) of the 
regulations define “cashier's check” and 
“teller’s check.” The Board has received 
several inquiries as to the types of 
checks that are included within these 
definitions. One commenter requested 
that the Board revise the Commentary to 
the definition of “‘teller’s check” to 
include checks drawn by a nonbank and 
payable through a bank. The Board has 
clarified that such checks are not 
considered teller’s checks under the Act, 
and has expanded the Commentary to 
the definitions of “teller’s check” and 
“cashier’s check” to make further 
clarifications. 

(k) Check. The Commentary to the 
definition of “check” originally stated 
that a credit card draft is not considered 
a check for purposes of the regulation. 
The Board proposed to clarify the term 
“credit card draft” by revising the 
Commentary to specify that the term 
includes sales drafts used by merchants 
or generated by banks but excludes 
checks that banks provide to their 
customers as a means of accessing 
credit lines without the use of credit 
cards. Two commenters expressed 
confusion regarding the proposed 
revision, in particular as to what checks 
would be excluded as “credit card 
drafts.” The Board has revised the 
Commentary to eliminate confusion. 
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(u) Noncash item. The definition of 
noncash item includes an item that 
would otherwise be a check, except that 
it has not been preprinted or post- 
encoded in magnetic ink with the 
routing number of the paying bank. 
Under the definition of “paying bank,” 
published by the Board as an interim 
rule on August 18, 1988 (53 FR 31290) 
and adopted as a final rule on 
November 2, 1988 (53 FR 44324), the 
routing number on certain payable 
through checks may no longer be that of 
the paying bank for purposes of subpart 
B of the regulation. The Board is revising 
the Commentary to clarify that, in the 
context of this definition, “paying bank” 
refers to the paying bank for purposes of 
subpart C. This amendment clarifies that 
checks payable through a bank are not 
noncash items. 

(z) Paying bank. The definition of 
“paying bank” originally included the 
state or unit of general local government 
on which a check is drawn. Some states 
and local governments issue checks 
drawn on themselves, but designate the 
checks as payable through or at a bank. 
The Board proposed to amend the 
definition of paying bank to provide that 
a state or unit of general local 
government is a paying bank only if the 
check is actually sent to the state or unit 
of general local government for payment 
or collection. No substantive comments 
were received regarding this change, 
and the Board has adopted the 
amendment as proposed. The Board has 
also approved a related amendment, as 
proposed, to conform the warranty 
provisions in § 229.34 (a) and (b) to the 
definition of “paying bank.” 

(bb) Qualified Returned Check. The 
regulation defines a qualified returned 
check (“QRC”) as one that has been 
prepared for automated return to the 
depositary bank by placing the check in 
a carrier envelope or placing a strip on 
the check and encoding the strip or 
envelope in magnetic ink. Under 
§ 229.31(a), a returning bank's return 
deadline is extended by one business 
day if the returning bank converts a 
returned check to a QRC. 

Under the current regulation, returning 
banks that might want to use another 
technology for automating returned 
check processing may not extend their 
return deadline when using a 
methodology other than that defined for 
a QRC. The Board requested comment 
on whether a broader definition of QRC 
is warranted to accommodate different 
technologies, whether banks would use 
an alternative method of qualifying 
returned checks if it were available, 
whether the number of alternative 
methodologies allowed should be 


limited, and whether a returning bank 
should be permitted to extend its return 
deadline by the additional day to 
prepare the returned check for 
processing using another technology if 
the returned check had originally been 
qualified by the paying bank. 

Twenty-seven commenters opposed 
broadening the defintion of QRC at this 
time. The reasons cited were a need for 
uniformity, a need to adapt to the new 
return system as it exists before 
experimenting with new technologies, 
and the need for careful industry study 
before implementing alternative means 
of creating QRCs. Six commenters 
favored broadening the definition now, 
but three believed the Board should do 
so only in “a limited way.” 

Nineteen commenters opposed and 
two commenters favored allowing an 
extra day for a returning bank to qualify 
a returned check using an alternative 
technology. Some of those opposed said 
they would favor the extra day if an 
agreement was reached between the 
interested banks or if it would 
ultimately speed the return. Most 
commenters said that they would use a 
new technology in the future if it is 
sufficiently studied and tested, cost- 
efficient, and available to all banks. The 
final amendment does not expand the 
definition of QRC nor does it allow an 
extra day for qualifying a returned 
check using an alternative technology. 
The Board will, however, continue to 
study new technologies and options for 
speeding the return process and may 
make further proposals in the future. 

In addition, the Board proposed to 
clarify the Commentary to indicate that 
QRCs prepared using envelopes 
preprinted with the return item identifier 
may conform to the guidelines 
established in Specification for the 
Placement and Location of MICR 
Printing, X9.13 by the American 
National Standards Committee on 
Financial Services (Sept. 8, 1983) (“ANSI 
guidelines’) for the external processing 
code (“EPC”) field for printing the 
identifier. The ANSI guideline states 
that the EPC field is located within % 
inch to the left of the routing number, 
thus allowing the identifier to be in 
either position 44 or position 45 on 
preprinted envelopes. 

The commenters generally approved 
of universal standards for carrier strips 
and envelopes. Several commenters 
opposed the proposal that the “2” 
identifier be allowed in either position 
44 or 45 because their software is 
capable of reading position 44 only. 
Since the publication of the proposed 
amendment, the Board has learned that 
the ANSI guidelines regarding the EPC 
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field are in the process of revision. The 
Board will delay action on this 
amendment until the new ANSI 
standards are finalized. 

(cc) Returning bank. The definition of 
“returning bank” in Regulation CC 
originally stated that a returning bank is 
a collecting bank for purposes of U.C.C. 
4-202(1)(e), which specifies a collecting 
bank's duty to notify its transferor of 
delays in transit. On further 
consideration, the Board did not believe 
that it was necessary for Regulation CC 
to require that a returning bank notify 
its transferor of any loss or delay in 
transit, and therefore the Board 
proposed to delete this reference from 
the definition. 

One commenter objected to the 
deletion, stating that the transferor 
needs the notice for chargeback and 
monitoring purposes. The Board 
believes, however, that while such a 
notice is necessary in the forward 
collection process, when collecting 
banks may be in doubt as to whether the 
check will be paid, it is not as important 
in the return process, when payment is 
generally assured as long as the 
depositary bank is solvent. A returning 
bank will still be a collecting bank for 
purposes of U.C.C. 4-202(2), which sets 
out when a collecting bank's action 
would be considered to be seasonable, 
and a returning bank is analogous to a 
collecting bank for purposes of final 
settlement. Therefore, the Board is 
adopting the amendment to the 
regulation as proposed and has added 
clarifications to the Commentary 
accordingly. 

(kk) Unit of general local government. 
The Board has been asked whether 
Indian nations are considered to be 
units of general local government within 
the meaning of Regulation CC. The Act 
provides next-day availability for 
checks drawn by a unit of general local 
government. Under the Act, a unit of 
general local government is defined as 
any city, country, town, township, 
parish, village, or other general purpose 
political subdivision of a state. As 
Indian nations are not subdivisions of 
the states, Indian nations are not units 
of general local government within the 
meaning of the Act, and the Board 
consequently proposed a revision to the 
Commentary to make it clear that Indian 
nations are not included within the 
meaning of this term. No substantive 
comments were received on this 
revision, and the Board has adopted it 
as proposed. 


Section 229.10 (Next-Day Availability) 


Certain check deposits. The 
Commentary to § 229.10 originally stated 
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that banks are required to provide next- 
day availability (or two-day availability 
under § 229.10{c)(2)) for Federal Reserve 
Bank and Federal Home Loan Bank 
checks. The Board proposed to revise 
the Commentary to provide that the 
next-day and second-day availability 
requirements apply only to checks that 
are encoded with a routing number 
listed in Appendix A to the regulation. 
Banks generally must rely on the routing 
number to determine whether these 
checks are subject to next-day 
availability because the banks cannot 
require the use of special deposit slips to 
identify them. The routing numbers 
assigned to the Federal Reserve Banks 
and Federal Home Loan Banks may 
change from time to time, and the Board 
does not believe that banks should be 
held liable for not providing next-day 
availability for a Federal Reserve Bank 
or Federal Home Loan Bank check that 
contains a newly issued routing number 
that has not yet been included in 
Appendix A. 

One commenter favored the proposal 
that a bank should be able to rely on the 
routing numbers published in Appendix 
A for giving next-day availability to 
certain checks, but suggested that 
Appendix A updates have a delayed 
effective date to facilitate depositary 
bank programming changes. The Board 
will update Appendix A periodically to 
incorporate recently issued Federal 
Reserve Bank and Federal Home Loan 
Bank routing numbers and will allow a 
lead time for banks to update their 
computer systems before imposing 
liability. The Board adopted the revision 
as proposed. 

In addition, § 229.13(a) of the 
regulation requires that depositary 
banks give next-day availability to 
traveler's checks when they are 
deposited to new accounts. The Board 
proposed to add a sentence to the 
Commentary to § 229.10 that cites this 
requirement, cross-referencing the new 
account exception in § 229.13. Several 
commenters suggested that, to avoid 
confusion regarding the proposed 
language, the Commentary should 
clarify that traveler's checks are 
“included in the $5000 aggregation” for 
next-day availability for new accounts. 
The Board has redrafted the final 
revision to the Commentary to make this 
clarification. 

Deposits made to an employee of the 
depositary bank. In most cases, 

§ 229.10(c) conditions next-day 
availability on the check being 
deposited in person to an employee of 
the depositary bank. Deposits made 
through the mail or at an ATM or night 
depository must be made available not 


later than the second business day after 
the banking day of deposit. Some 
questions have been raised about the 
meaning of the term “in person to an 
employee of the depositary bank,” e.g., 
whether it covers situations where a 
bank sends a courier to the customer to 
pick up checks for deposit. The language 
used by the Act is “deposited in a 
receiving depository institution which is 
staffed by individuals employed by such 
institution” (12 U.S.C. 4002(a)(2)), and 
the Act defines “receiving depository 
institution” to mean “the branch of a 
depository institution or the proprietary 
ATM in which a check is first 
deposited” (12 U.S.C. 4001(20)). The 
Board interprets these provisions as 
requiring next-day availability only for 
deposits made to staff of the depositary 
bank at a branch of the bank. Under 

§ 229.10{c)(2), second-day availability 
would apply to deposits described in 
this section that are made at a teller 
station staffed by a person that is not an 
employee of the depositary bank (e.g. a 
shared staffed teller facility located in a 
retail store) and to deposits picked up at 
the customer's premises by an employee 
of the depositary bank. Accordingly, the 
Board proposed revisions to this section 
of the Commentary to make these 
clarifications. One commenter requested 
clarification in the Commentary as to 
the day of deposit for deposits picked up 
by an employee of the depositary bank 
at the customer's premises. The Board 
has made this clarification in the final 
revision and otherwise has adopted the 
revision as proposed. 

Fees for withdrawals. The 
Commentary to § 229.10(c) originally 
prohibited a depositary bank from 
imposing a fee on a customer when the 
customer withdraws funds that must be 
made available under the regulation but 
for which the bank has not yet received 
credit. The Board intended this 
provision to prevent practices designed 
to discourage customers from exercising 
their right to withdraw these funds in 
accordance with the regulation. Banks 
have expressed concern, however, that 
this provision could be interpreted to 
prohibit the application of account 
analysis programs commonly used by 
banks under which earnings credits are 
computed on the basis of collected 
balances. The Board believes that such 
programs are generally adopted for 
legitimate purposes and not for purposes 
of evading the requirements of the Act. 
Because of the difficulties in 
distinguishing these programs from 
devices to evade the requirements of the 
Act, the Board proposed to delete this 
provision of the Commentary. 
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Thirteen commenters supported the 
Board's deletion of this provision, 
stating that the change will prevent 
widespread confusion and operating 
problems throughout the industry. Five 
commenters opposed the proposal, 
stating that the deletion would invite 
abuses of the regulation by depositary 
banks. The Board believes that the 
difficulties caused by the fee for 
withdrawal language to legitimate 
account analysis programs outweighs 
the danger of abuse of the regulation by 
depositary banks. The final amendment 
deletes the fee for withdrawal language, 
but the Board plans to monitor the 
practices of banks in this area and may 
consider specific restrictions if it 
determines that abuses are occurring. 

Special deposit slips. The 
Commentary originally stated that if a 
bank only provides special deposit slips 
upon the customer's request, the bank's 
tellers must advise customers of the 
special deposit slips’ availability. 
Because banks indicated that this 
requirement places a difficult burden on 
tellers, the Board proposed to delete the 
reference to the tellers’ duties. Some 
commenters expressed concern that if 
the Board deleted this reference, 
customers would be told of the 
availability of such slips only at the time 
they receive their initial disclosures. The 
Board is revising the Commentary to 
indicate that either tellers can advise 
customers of the availability of special 
deposit slips, or the bank may post a 
notice indicating that special deposit 
slips are available upon request. The 
notice may be placed, for example, at 
teller windows or near or with the lobby 
notice required under § 229.18(b). 


Section 229.11 (Temporary 
Availability Schedule) 


(c) Nonlocal checks. Under the 
temporary schedule, funds deposited by 
nonlocal check must be made available 
for withdrawal no later than the seventh 
business day following the banking day 
of deposit. The Commentary originally 
stated that exceptions to this rule 
include deposits in accounts of banks 
located outside the 48 contiguous states 
and deposits made to nonproprietary 
ATMs. The Board proposed to delete the 
reference to nonproprietary ATM 
deposits because § 229.11(d) already 
requires that all checks deposited at 
nonproprietary ATMs be made 
available no later than the seventh 
business day following the banking day 
of deposit. No substantive comments 
were received on this change, and the 
Board adopted the revision as proposed. 
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Section 229.13 (Exceptions) 


(b) Large deposits. Section 229.13(b) 
permits a depositary bank to extend the 
hold placed on local and nonlocal check 
deposits to the extent that the aggregate 
amount of the deposit on any banking 
day exceeds $5,000. After the final rule 
was adopted, several banks asked if 
there is a rule to determine what portion 
of a large-dollar deposit that is 
composed of both local and nonlocal 
checks should be made available in 
accordance with the schedule and which 
checks may be held for a longer period 
of time under this exception. The Board 
intended to leave this determination to 
the discretion of the depositary bank, 
and proposed a revision to the 
Commentary to clarify this point. No 
substantive comments were received on 
this change, and the Board has adopted 
the revision as proposed. 

(e)(2) Overdraft and returned check 
fees. Originally, the last sentence of this 
paragraph of the regulation stated that 
“[t}he overdraft and returned check 
notice must state that the customer may 
be entitled to a refund of overdraft or 
returned check fees * * *.” This 
sentence, when read with the notice 
requirement of § 229.13(g), could have 
been interpreted to require banks to 
provide duplicate notices to their 
customers in certain cases. The Board 
proposed to amend the last sentence of 
this paragraph to clarify that only one 
notice is required. No substantive 
comments were received on this change, 
and the Board has adopted the 
amendment as proposed. 


Section 229.16 (Specific Availability 
Policy Disclosure) 


The Board is clarifying two disclosure 
issues that have been raised since 
Regulation CC took effect. These 
clarifications would not require banks to 
change disclosures that have already 
been printed or mailed. 

(a) General. Section 229.16(a) of the 
regulation requires banks to provide 
their customers with a specific policy 
disclosure that reflects the bank's 
availability policy followed in most 
cases. The Board proposed two 
revisions to the Commentary to clarify 
this provision. First, the Board proposed 
to clarify that if a bank discloses the 
policy it follows in most cases, it need 
not disclose to some customers that they 
may get faster availability. In addition, 
the Board proposed to clarify that a 
bank does not violate the disclosure 
requirements of the regulation if it pays 
checks written on an account prior to 
the day funds in the account become 
available for withdrawal according to 
its disclosure. Generally, as long as 


funds are not available for withdrawal 
for all uses permitted to the customer, 
they are not “available for withdrawal” 
as that term is defined in the regulation 
and, generally, disclosures based on the 
time that funds are available for all uses 
are proper. No substantive comments 
were received on these changes, and the 
Board has adopted the revisions as 
proposed. 

(b) Content of specific availability 
policy disclosure. Section 229.16(b) of 
the regulation describes the required 
contents of the specific availability 
policy disclosure. The Board proposed 
to revise the Commentary to § 229.16(b) 
to clarify that a bank that provides 
availability based on when the bank 
generally receives credit for deposited 
checks need not disclose the time when 
a check drawn on each bank will be 
available for withdrawal. Instead, the 
Board proposed that the bank may 
disclose the categories of deposits that 
must be available on the first business 
day after the day of deposit, state the 
other categories of deposits and the time 
periods that will be applicable to those 
deposits, and state that the customer 
may request a copy of the bank’s 
schedule for when deposits of those 
checks will be available for withdrawal. 
No substantive comiaents were received 
on this change, and the Board has 
adopted the revision as proposed. 

(c)(3) Overdraft and returned check 
fees. The last sentence of this paragraph 
of the regulation originally stated that 
“[t]he overdraft and returned check 
notice must state that the customer may 
be entitled to a refund of overdraft or 
returned check fees * * *.” This 
sentence, when read with the notice 
requirement in § 229.16(c)(2), could have 
been interpreted to require banks to 
provide duplicate notices to their 
customers in certain cases. The Board 
proposed to amend the last sentence of 
this paragraph to read “the notice must 
state that the customer may be entitled 
to a refund of overdraft or returned 
check fees * * *.” No substantive 
comments were received on this change, 
and the Board has adopted the revision 
as proposed. 


Section 229.19 (Miscellaneous) 


(a) When funds are considered 
deposited. This paragraph establishes 
rules to determine when funds are 
considered received in various 
circumstances. Rules applicable to 
deposits made at staffed teller stations 
differ from those that apply to deposits 
made at off-premises facilities, such as 
lock boxes or night depositories. The 
Board proposed a revision to the 
Commentary to clarify that the rules 
applicable to funds deposited in a 
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deposit box located in the lobby of the 
bank should be similar to the rules for 
funds received at a staffed teller station. 
Seven commenters favored the proposal, 
stating that the change is reasonable in 
light of customer expectations but that 
the Board should clearly distinguish 
between boxes inside the lobby and 
boxes attached to the lobby but 
accessed from outside. Six commenters 
were opposed, explaining that for 
security reasons, lobby boxes are not 
emptied while the lobby is open to the 
public, and consequently it is 
impractical to treat those deposits the 
same as deposits to a teller. One 
commenter suggested that a notice on 
the lobby box as to when funds will be 
considered received would be sufficient. 
The final revision provides that a lobby 
box deposit is treated the same as a 
deposit to a staffed teller station, unless 
the bank treats lobby box deposits the 
same as deposits to night depositories 
and provides a notice on the lobby box 
informing customers when deposits at 
the lobby box will be considered 
received. 

Section 229.19(a)(5)(ii) permits a bank 
to establish a cut-off hour of 2:00 p.m. or 
later, after which deposits may be 
considered made on the following 
banking day. This provision is similar to 
U.C.C. 4-107. Recognizing that many 
banks close before 2:00 p.m., the 
Commentary notes that this provision 
does not require banks to stay open 
until 2:00 p.m. The language in the 
Commentary raised a number of issues, 
such as the effect of closing most of the 
bank but leaving drive-up teller 
windows open. The Board proposed a 
revision to the Commentary to clarify 
the effect of closing practices on cut-off 
hours. The Board received one comment 
regarding the provision prohibiting a 
bank from considering checks accepted 
at certain teller stations before 2:00 p.m. 
as the next day’s deposits. The 
commenter stated that prohibiting this 
practice would hurt many small rural 
banks that must close their teller 
windows before 2:00 p.m. to meet 
courier schedules. The commenter 
stated that these banks would incur 
greater risk by losing a day of collection 
time for those deposits accepted before 
2:00 p.m. but after the courier deadline. 
Regulation CC, however, incorporates 
the U.C.C.'s existing 2:00 p.m. cut-off 
hour for over-the-counter deposits, thus 
these delays already occur. The Board 
has adopted the final revision as 
proposed, which reflects current law 
under the U.C.C. 

(e) Holds on other funds. Section 
229.19(e) of the regulation limits the hold 
a depositary bank may place on any 
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funds of the customer due to a deposit to 
an account covered by the regulation. 
For example, for deposits made to a 
customer’s checking account, if a bank 
places a hold on funds in a 
nontransaction account, such as certain 
savings accounts, rather than the 
customer's checking account, the bank 
may place such a hold only to the extent 
that the funds held do not exceed the 
amount of the deposit and the length of 
the hold does not exceed the time 
periods permitted by the regulation. This 
restriction is intended to prevent 
evasion of a principal purpose of the 
Act, i.e., to limit holds on deposits to 
transaction accounts. 

The regulation originally limited holds 
that a bank can place on funds of the 
customer if the customer cashes a check 
over the counter to holds that do not 
exceed the time periods prescribed in 
the regulation and do not exceed the 
amount of the check cashed. A number 
of banks argued that, as to checks 
cashed over the counter, the restriction 
was overly broad because cashing a 
check over the counter and placing a 
hold on a nontransaction account does 
not involve an “account” covered by the 
Act. 

The Board proposed to amend 
§ 229.19(e) so that, in the case of checks 
cashed over the counter, the regulation 
would not limit holds placed on funds 
that are not held in accounts as defined 
by the regulation. The comments on the 
proposal were split, four opposed and 
three in favor. Those opposed stated 
that the change was contrary to the 
spirit of the Act and invites abuses of 
hold periods. The Board believes, 
however, that it is inappropriate to 
regulate holds when there has not been 
a deposit to or hold on an account 
covered by Regulation CC. The 
amendment to-§ 229.19(e) has been 
adopted as proposed. The Board has 
also clarified in the Commentary to 
§ 229.19(e) that a depositary bank may 
not place a hold on any account when 
an on us check is cashed over the 
counter, because on us checks are 
considered finally paid when cashed. 


Section 229.20 (Relation to State Law) 


The Act (section 608, 12 U.S.C. 4007) 
provides that any state law in effect on 
or before September 1, 1989, that 
provides for a shorter hold for a 
category of checks than is provided 
under Federal law will supersede the 
federal provision. Section 229.20 of the 
regulation provides for Board 
determinations, upon request, of 
whether state law relating to the 
availability of funds is preempted by 
Federal law and also provides certain 
preemption standards. 


In August 1988 and October 1988, the 
Board adopted preemption 
determinations with respect to the laws 
of several states. See, for example, 53 FR 
32359 (Aug. 24, 1988). In formulating 
those preemption determinations, the 
Board adopted certain uniform 
principles that will apply in all Board 
preemption determinations. The Board 
proposed to revise the Commentary to 
§ 229.20 to incorporate these principles 
for preemption determinations. 

One commenter suggested that if a 
state law provides for the same 
availability schedules as the Federal 
law but does not provide for exceptions 
to the schedules, then the Federal 
exceptions should apply. The Board 
believes that, under the Act, such a state 
law would, in effect, provide for a 
shorter hold period than Federal law 
and would therefore supersede Federal 
law to the extent that the Federal 
exceptions provided a longer hold 
period. 

One commenter argued that Federal 
law should preempt state law when 
state availability schedules are the same 
as the Federal schedules, as well as 
when state schedules are shorter. The 
Act, however, states that the Federal 
law shall supersede inconsistent state 
laws, and the Board believes that state 
laws that are the same as the Federal 
law are not inconsistent with the 
Federal law. The commenter was also of 
the opinion that under the Act, state law 
may preempt Federal law only if the 
state law applies to all federally insured 
depository institutions within a state; 
however, the Act provides that if state 
availability schedules are shorter than 
the Federal schedules, then the state 
schedules shall supersede the Federal 
schedules and shall apply to all 
federally insured depository institutions 
located within the state. 

Another commenter suggested that 
because the relationship between State 
and Federal law is often complicated, 
the Board should relieve banks from 
liability due to unintentional 
noncompliance due to that complex 
relationship; however, such a revision 
would be contrary to the Act. The Board 
has adopted the revisions to this section 
of the Commentary as proposed. 


Section 229.30 (Paying Bank's 
Responsibility for Return of Checks) 


(a) Return of checks. Prior to the 
effective date of Regulation CC, a 
paying bank usually returned a check to 
the presenting bank and automatically 
received a refund of any provisional 
settlement it may have made. Under 
Regulation CC, the paying bank must 
make an expeditious return, which may 
or may not involve returning the check 
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through the presenting bank. If the 
paying bank does not return through the 
presenting bank, it will receive payment 
for the check from the bank to which the 
check is returned (a returning bank or 
the depositary bank). In these cases, any 
credit given to the presenting bank is not 
charged back. 

In rare cases, a paying bank that 
returns a check may not have settled for 
the check with the presenting bank. In 
such cases, if the paying bank returns 
the check other than through the 
presenting bank, it should be required to 
make prompt payment for the amount of 
the check to the presenting bank. The 
Board proposed to revise the 
Commentary to § 229.30(a) to clarify this 
point. No substantive comments were 
received on this change, and the Board 
has adopted the revision as 
proposed. In addition, the Board has 
added a cross-reference to the 
Commentary to § 229.33(a) regarding a 
paying bank’s duty toward a party that 
has breached a presentment warranty. 

(b) Unidentifiable depositary bank. if 
a paying bank is unable to identify the 
depositary bank, it may return the check 
to any bank that handled the check for 
forward collection, even if that bank has 
not agreed to act as a returning bank. If 
a paying bank chooses this option, it 
must advise the collecting bank that it is 
unable to identify the depositary bank. 
The Board proposed to revise the 
Commentary to provide that this notice 
must be conspicuous, and that the 
paying bank may not prepare the check 
for automated processing. 

Nine commenters opposed this 
proposal, and three specifically 
supported it. Those opposed stated that 
if the depositary bank is unidentifiable, 
the check would be returned faster if the 
paying or subsequent returning bank 
were allowed to qualify the returned 
check with the routing number of the 
prior collecting bank to which it is being 
sent (and also signify on the check that 
the depositary bank is unidentifiable). 
The commenters stated that, under their 
approach, the check would not have to 
be handled manually until it rejected at 
the prior collecting bank. The Board 
does not believe that return times would 
be shorter if the returned checks are 
qualified to the prior indorser. Further, 
the Board believes that in some cases 
such a check would be returned to the 
depositary bank later than would be the 
case had the check been handled as a 
raw return. 

Commenters also stated that under 
the proposal, the paying or returning 
bank would be charged a higher raw 
return fee because of another bank’s 
error. Five commenters claimed that 
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Federal Reserve Banks have been 
“dumping” returned checks on the prior 
collecting bank with the clearest 
indorsement without making a serious 
effort to identify the depositary bank. 
The commenters objected to this 
practice and were concerned that the 
liabilities were being shifted from the 
Reserve Bank to the prior collecting 
bank. One commenter suggested that the 
Board establish a procedure by which 

‘ the cost of handling a returned check for 
which the depositary bank is 
unidentifiable is passed along to the 
bank at fault. 

The Board believes that these 
problems are directly related to the ease 
of identifying depositary banks and that 
the number of returned checks for which 
the depositary bank is unidentifiable 
can best be reduced by improving the 
quality of depositary bank 
indorsements. The Federal Reserve 
Banks are currently working with 
depositary banks with poor-quality 
indorsements to improve indorsement 
legibility. The higher costs being 
imposed on paying banks due to poor 
depositary bank indorsements should be 
minimized as indorsement quality 
improves. 

The Board further believes that by 
keeping unidentifiable depositary bank 
checks in the raw processing stream, 
paying and returning banks will have 
incentives to make additional efforts to 
identify the depositary bank. Allowing 
paying or returning banks to qualify 
returned checks sent to a prior indorser 
would provide an incentive for the bank 
to qualify returned checks to the prior 
indorser to obtain the lowest per item 
fee rather than to make every effort to 
identify the depositary bank. In 
addition, a returning bank may have 
more familiarity with various depositary 
bank indorsements and may be able to 
determine the depositary bank, even 
when the paying bank is unable to do 
so. Accordingly, the Board has decided 
to adopt the proposed revision 
prohibiting the preparation of returned 
checks for which the depositary bank is 
unidentifiable for automated return. 

In addition, several commenters asked 
the Board to define “conspicuous 
notice.” The Board proposed a 
conspicuous notice requirement so that 
a bank that receives a returned check 
will be readily able to distinguisha . 
check for which the depositary bank is 
unidentifiable from other returned 
checks. If returned checks for which the 
depositary bank is unidentifiable are 
received in a cash letter commingled 
with other returned checks, conspicuous 
notice would have to be given on each 
individual check for which the 


depositary bank is unidentifiable, for 
example in the form of a stamp on the 
check. If returned checks for which the 
depositary bank is unidentifiable are 
received in a separate cash letter, only 
one notice would need to be given for 
the entire cash letter. The final revisions 
to the Commentary have been revised 
accordingly. 

Furthermore, the Commentary 
originally stated that the sending of a 
check to a bank that handles the check 
for forward collection under this 
paragraph, but that has not agreed to 
handle returned checks expeditiously, is 
not subject to the requirements for 
expeditious return by the paying bank. 
The Board proposed to delete the phrase 
“but that has agreed to handle returned 
checks expeditiously.” The duty of 
expeditious return would not apply 
when a check for which the depositary 
bank is unidentifiable is sent to a prior 
indorser, regardless of whether the prior 
indorser agrees to handle expeditiously 
returned checks in general. No 
substantive comments were received on 
this change, and the Board has adopted 
the revision as proposed. 

(f) Notice in lieu of return. This 
paragraph originally provided that a 
paying bank may send a notice of 
nonpayment in lieu of the physical 
check if the check is lost or otherwise 
unavailable. The Board does not believe 
that a check is unavailable merely 
because a bank has filed it in a way that 
makes its retrieval inconvenient or 
difficult. The Board proposed to clarify 
that notice in lieu of the return of the 
actual check should be permitted only 
when a bank does not have and cannot 
obtain possession of the check or must 
retain possession of the check for 
protest. Several commenters requested 
that a legible photocopy should be the 
only allowable form of notice in lieu. 
Others suggested that notices in lieu 
could be discouraged by providing that 
the paying bank send a fee to the 
depositary bank when it sends a notice 
in lieu. The Board believes that the 
current requirements for the content of a 
notice in lieu provide the depositary 
bank with sufficient information. The 
Board recognizes that the cost of 
processing a notice in lieu can be higher 
than the cost of processing a returned 
check and has clarified the limited 
situations in which a notice in lieu may 
be sent. The final amendment includes 
the proposed language and also clarifies 
that the notice in lieu must be sent in the 
same manner as other returned checks. 
The final amendment makes these 
changes in both §§ 229.30F(f) and 
229.31(f). 
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Section 229.31 (Returning Bank's 
Responsibility for Return of Checks) 


(b) Unidentifiable depositary bank. 
This paragraph provides, among other 
things, that a returning bank that 
receives a check from a paying bank 
that could not identify the depositary 
bank must return the check 
expeditiously to the depositary bank if it 
is able to identify the depositary bank. 
The Board proposed to amend the 
regulation to clarify that this 
requirement also applies to checks that 
a returning bank receives from another 
returning bank where the prior returning 
bank is not able to identify the 
depositary bank. 

Comments on this section were 
similar to those on § 229.30(b). One 
commenter suggested that the Board 
clarify that a bank must accept returns 
only if it agrees to handle returns or is 
the depositary bank or a prior collecting 
bank. Another commenter suggested 
that if a prior collecting bank is able to 
identify the depositary bank by looking 
at the indorsement (which would 
indicate that the sender of the check had 
not made a good faith effort to make the 
identification), the prior collecting bank 
should be able to charge the sender a 
fee. One commenter asked the Board to 
establish a preferred sequence for where 
to send a check when the depositary 
bank is unidentifiable. 

Because the comments on the 
proposed revisions to § 229.31(b) of the 
regulation generally referenced back to 
the Board’s proposal regarding the 
Commentary to § 229.30(b), they are 
discussed above in that section. The 
proposed changes to § 229.31(b) of the 
regulation were intended to clarify that 
the same rules applied to returned 
checks received from a paying bank and 
those received from another returning 
bank. None of the comments directly 
addressed this issue, and the Board has 
adopted the amendment as proposed. 

In addition, the Board proposed a 
revision to the Commentary to 
§ 229.31(b). Originally, the Commentary 
stated that a returning bank may send a 
check for which the depositary bank is 
unknown to a returning bank that agrees 
to handle “the returned check” for 
expeditious return or to a prior 
collecting bank, even though the prior 
collecting bank does not agree to handle 
“returned checks” expeditiously. The 
Board proposed to change the phrase 
“returned checks” to “the returned 
check” to clarify that a returned check 
may be sent to a prior collecting bank 
even though the prior collecting bank 
does not agree to handle the returned 
check expeditiously. No substantive 
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comments were received on this change, 
and the Board has adopted the revision 
as proposed. In addition, the Board has 
added clarifying language similar to the 
language adopted in the Commentary to 
§ 229.30(b) regarding conspicuous notice 
and the prohibition on qualifying a 
check for return if the depositary bank is 
unidentifiable. The Board has also 
added a cross-reference in the 
Commentary to § 229.31(c). 


Section 229.32 (Depositary Bank's 
Responsibility for Returned Checks) 


Under § 229.32(a)(2), a depositary 
bank must accept returned checks at a 
location consistent with the name and 
address of the depositary bank in its 
indorsement on the check, or, if no 
address appears in the indorsement, at a 
branch or head office associated with 
the routing number of the depositary 
bank in its indorsement. A depositary 
bank's indorsement could contain an 
address that is in a different check 
processing region from an address 
associated with the routing number in 
the indorsement. As returned checks 
will be routed on the basis of the routing 
number in the depositary bank’s 
indorsement, the return of checks will be 
facilitated if returns can be made to an 
address in the same check processing 
region as the location associated with 
the routing number. Therefore, the Board 
proposed to amend § 229.32(a)(2) to 
provide that if the address in the 
depositary bank's indorsement is not in 
the same check processing region as the 
address associated with the routing 
number in its indorsement, the 
depositary bank must accept returned 
checks at a branch or head office 
associated with the routing number in 
the indorsement. 

Three commenters opposed the 
amendment, stating that it would force 
changes in operating procedures, cause 
a loss of efficiency, specialization, and 
economy of scale, and increase 
confusion and delay. Others suggested 
that as long as one address is known, it 
should be sufficient. One commenter 
supported the amendment only if the 
address associated with the routing 
number is a forward presentment receipt 
site. 

The Board has adopted the 
amendment with slight modification. 
This amendment would not prevent a 
bank from centralizing its check 
processing operations to gain 
efficiencies and economies of scale. The 
Board believes that if a bank operating 
in multiple check processing regions 
chooses to centralize check processing 
at one site, then that bank should bear 
the extra cost of transporting checks to 


that site. Furthermore, paying banks 
generally return checks based on the 
depositary bank’s routing number. A 
paying bank located in the same check 
processing region as the depositary 
bank should have the option of sending 
returned checks to the depositary bank's 
address that is associated with its 
routing number in its indorsement, 
rather than bearing the possibly higher 
cost of delivery to a nonlocal processing 
center. 


Section 229.32(a) also permits 
depositary banks to require that 
returned checks be sorted separately 
from forward collection checks. The 
intent of this provision is to require 
paying or returning banks to present 
returned checks to the depositary bank 
separately sorted from forward 
collection checks, unless the depositary 
bank agrees to take returned checks 
commingled with forward collection 
checks. 


The Board proposed to add similar 
language to the regulation and 
Commentary to state that a depositary 
bank may require returned checks for 
which it is the depositary bank to be 
separately sorted from checks for which 
it is a returning bank, including those for 
which it is a prior indorser. This 
amendment was intended to facilitate 
the handling of checks that are returned 
to prior indorsers because of difficulty in 
identifying the depositary bank. 

Five commenters opposed requiring 
separate cash letters for different types 
of returns. Those who opposed the 
proposal said that the benefits to the 
receiving bank were outweighed by the 
burden on the sending bank and that 
more errors and longer delays would 
result. Four commenters explicitly 
supported the proposal. The Board has 
found that most banks that receive 
returned checks both as prior indorser 
and depositary bank currently receive 
these checks commingled. The Federal 
Reserve Banks have received few 
complaints about the commingled cash 
letters. Thus, the Board has determined 
that commingled return cash letters are 
not causing a problem and that current 
practices should be allowed to continue. 
The Board has not adopted the proposed 
amendment. 


The Board also proposed to add a 
sentence to the Commentary to 
§ 229.32(a) to clarify that, under 
§ 229.33(d), a depositary bank receiving 
a returned check or notice of 
nonpayment must notify its customer by 
its midnight deadline or within a 
reasonable time. One commenter 
suggested that the amendment should 
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read “must send notice to its customer” 
rather than “must notify its.customer.” 
The Board has incorporated this 
suggestion in the final revision. 


Section 229.33 (Notice of Nonpayment) 


(a) Requirement. This section requires 
a paying bank to give notice of 
nonpayment to the depositary bank if it 
determines not to pay a check of $2,500 
or more. The Board proposed a revision 
to the Commentary to clarify that a 
paying bank’s failure to give notice of 
nonpayment may be offset by a 
depositary bank's breach of warranty of 
title or other warranty regarding a 
check. One commenter disagreed with 
the proposal, stating that the paying 
bank should be responsible for failure to 
give notice of nonpayment in all 
instances. One rationale for the 
commenter’s position is that, in some 
cases, the loss to the depositary bank 
would not occur but for the failure of the 
paying bank to give timely notice of 
nonpayment. At least one court has 
agreed with the commenter’s position, 
interpreting the warranty provisions of 
U.C.C. 4-207(a)(1) and Regulation J to 
apply only when a paying bank pays the 
check and holding that a depositary 
bank’s breach of presentment warranty 
did not absolve the paying bank from 
liability for failing to give timely notice 
of nonpayment. (See First American 
Savings v. M & I Bank, 57 U.S.L.W. 2406 
(3rd Cir. 1989).) 

The Board, however, believes that a 
paying bank should not be responsible 
to a depositary bank for failure to give 
notice in a case where the depositary 
bank has breached its warranty, such as 
where the check has been stolen or an 
indorsement forged. This position places 
the loss on the bank closest in the 
collection chain to party who is 
responsible for the check (e.g., the . 
person who stole the check or forged the 
indorsement). Accordingly, the Board 
has adopted the amendment as 
proposed and has also added similar 
wording to the Commentary to 
§ 229.30(a). 

(d) Notification to Customer. This 
section requires a depositary bank to 
notify its customer upon receipt of a 
returned check or notice of nonpayment. 
The Board has received several requests 
from banks to clarify whether this duty 
applies to all returned checks or only to 
returned checks of $2,500 or more. The 
Board is revising the Commentary to 
clarify that this provision applies in the 
case of any returned check or notice of 
nonpayment, regardless of amount. 
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Sections 229.34 {Warranties by Paying 
Bank and Returning Bank) and 229.38 
(Liability) 

The Board proposed several technical 
amendments that are necessary to 
accommodate cases where a check is 
payable by one bank but payable 
through another. These amendments to 
§§ 229.34 and 229.38 clarify that in cases 
of payable through checks payable by a 
bank, the bank by which the check is 
payable, not the payable through bank, 
makes the paying bank's warranties and 
is liable for the condition of the back of 
a check. No substantive comments were 
received regarding these changes, and 
the Board is adopting the amendments 
with slight technical modification. 


Section 229.35 (Indorsements) 


(a) Indorsement standards. The 
indorsement standard in § 229.35 and 
Appendix D specifies the information 
that must be included in a depositary 
bank's indorsement. The standard also 
permits depositary banks to include 
other identifying information in their 
indorsements. Some banks have 
included nine-digit zip codes in their 
indorsements. The Board believes that 
the inclusion of the nine-digit zip code 
could lead paying and returning banks 
to confuse the zip code with the routing 
number, which also contains nine digits. 
In order to prevent this confusion, the 
Board proposed to amend the 
Commentary to § 229.35(a) to advise 
depositary banks not to include in their 
indorsements information, such as a 
nine-digit zip code, that could be 
confused with required information, 
such as the depositary bank's routing 
number. Eight commenters specifically 
favored the Board's proposal to 
discourage the use of numbers in 
depositary bank indorsements that 
could be confused with routing numbers, 
such as nine-digit zip codes. One 
commenter opposed the proposal on the 
grounds that use of the nine-digit zip 
code will grow over time. Another 
commenter suggested that any ban on 
use of nine-digit zip codes should allow 
a sufficient lead time for 
implementation. The Board has adopted 
the amendment as proposed. The Board 
is not banning the use of nine-digit zip 
codes in indorsements but is merely 
discouraging them. 

The Board also proposed revisions to 
the Commentary to § 229.35(a) to 
reference the amendments to § 229.32(a) 
and to clarify that the collecting and 
returning banks must indorse checks for 
tracing purposes. No substantive 
comments were received on these 
changes, and the Board has adopted the 
revisions as proposed. 


(b) Liability of bank handling check. 
This paragraph originally provided that 
a bank handling a check for forward 
collection or return may have the rights 
of a holder. The Board proposed to 
revise the Commentary to clarify that a 
bank may become a holder or a holder 
in due course regardless of whether 
prior banks have complied with the 
regulation’s indorsement standards. No 
substantive comments were received 
regarding this change, and the Board has 
adopted the revision as proposed and 
has also added language to this section 
clarifying the use of the term “final 
settlement.” 


Section 229.37 (Variation by 
Agreement) 


The Commentary to this section notes 
that the Board did not adopt the rule 
stated in U.C.C. 4-103(2), which provides 
that Federal Reserve regulations and 
operating letters, clearinghouse rules, 
and the like have the effect of 
agreements under the U.C.C. that apply 
to parties that have not specifically 
assented to them. The Board did not, 
however, intend to affect the status of 
such agreements under the U.C.C., and 
the Board proposed to clarify this point 
in the Commentary. No substantive 
comments were received regarding this 
change, and the Board has adopted the 
revision as proposed. 


Appendix A (Routing Number Guide to 
Next-Day Availability Checks and 
Local Checks) 


The Board is updating the list of 
Federal Home Loan Bank routing 
numbers to include a newly-issued 
routing number of the Houston Branch 
of the Federal Home Loan Bank of 
Dallas. 


Appendix C (Model Forms, Clauses 
and Notices) 


Forms C~1 through C-3 disclose that a 
bank generally provides next-day 
availability for all funds deposited to an 
account. Forms C—4 through C-7 list 
social security benefits and payroll 
payments as examples of preauthorized 
credits that are given next-day 
availability. Under U.S. Treasury 
regulations, government payroll and 
benefit preauthorized transfers must be 
made available on the payment date. 
ACH association rules encourage banks 
to make direct deposit of payroll 
payments available to the customer on 
the payment date. The Board is adding 
language in the Appendix C 
Commentary to the model forms to 
clarify that banks that have relied on the 
model forms are protected from civil 
liability under § 229.21(e) as to 
disclosure of electronic payments, even 
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though social security benefits and 
payroll payments are being made 
available on the same, not the next, 
business day. Banks are encouraged to 
revise their forms to reflect same-day 
availability for these electronic 
payments credits when reordering new 
stocks of forms. 


Final Regulatory Flexibility Act 
Analysis 


Two of the three requirements of a 
final regulatory flexibility analysis (5 
U.S.C. 604), (1) a succinct statement of 
the need for and the objectives of the 
rule and (2) a summary of the issues 
raised by the public comments, the 
agency's assessment of the issues, and a 
statement of the changes made in the 
final rule in response to the comments, 
are discussed in the preamble above. 
The third requirement of a final 
regulatory flexibility analysis is a 
description of significant alternatives to 
the rule that would minimize the rule’s 
economic impact on small entities and 
reasons why the alternatives were 
rejected. These changes are primarily 
clarifications to Regulation CC in 
response to questions and requests for 
clarification that the Board has received 
since Regulation CC was adopted. The 
Board considered the effect of these 
revisions when developing them and 
does not believe the changes will result 
in any significant adverse economic 
impact on a substantial number of small 
entities. 

One commenter stated that one of the 
revisions to the Commentary to 
§ 229.19({a), which prohibits banks from 
considering checks received before 2:00 
p.m. as the next day's deposits, would 
hurt small rural banks that close their 
teller windows before 2:00 p.m. to meet 
courier schedules. (See discussion in 
above preamble.) Under the Board's 
Commentary revision, certain remote 
banks may be unable to collect checks 
received for deposit close to the cut-off 
hour of 2:00 p.m., and consequently such 
checks may be returned later than 
checks deposited in time to meet the 
day’s courier schedule. It is possible that 
the late return could increase the risk 
that the bank will have to make funds 
available before the check is returned. 
The Board believes that the risk 
associated with possible late returns 
applies only to a small number of 
remote banks and is dependent on the 
banks’ location, courier schedule, and 
availability policy. The Board believes 
that the effect of the revision on small 
rural banks is minimal and that it would 
not be practical to attempt to define an 
exception to the cut-off hour provisions 
to address these situations. 
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List of Subjects in 12 CFR Part 229 


Banks, banking; Federal Reserve 
System. 


For the reasons set out in the 
preamble, Title 12, Chapter II, Part 229 
of the Code of Federal Regulations is 
amended as follows: 


PART 229—AVAILABILITY OF FUNDS 
AND COLLECTION OF CHECKS 


1. The authority of Part 229 continues 
to read as follows: 


Authority: Title VI of Pub. L. 100-86, 101 
Stat. 552, 635, 12 U.S.C. 4001 et seq. 


2. In § 229.2, paragraphs (e)(7), (z)(5), 
and (cc) are revised to read as follows: 


§ 229.2 Definitions. 


* * * * . 


(e) “Bank” means— 

(7) An “agency” or a “branch” of a 
“foreign bank” as defined in section I{b) 
of the International Banking Act (12 
U.S.C. 3101). 

(z) “Paying bank” means— 

(5) The state or unit of general local 
government on which a check is drawn 
and to which it is sent for payment or 
collection. 

(cc) “Returning bank” means a bank 
(other than the paying or depositary 
bank) handling a returned check or 
notice in lieu of return. A returning bank 
is also a collecting bank for purposes of 
U.C.C. 4-202(2). 

3. In § 229.13, the last sentence of 
paragraph (e)(2) concluding text is 
revised to read as follows: 


§ 229.13 Exceptions. 

* = * * * 

(e) * 2 «& 

(2) Overdraft and returned check fees. 
* * The notice must staie that the 
customer may be entitled to a refund of 
overdraft or returned check fees that are 
assessed if the check subject to the 
exception is paid and how to obtain a 
refund. 


4. In § 229.16, the last sentence of 
paragraph (c)(3) concluding text is 
revised to read as follows: 


§ 229.16 Specific availability policy 
disclosure. 


* * - * * 


* 


c) * e.@ 
(3) Overdraft and returned check 


fees. * * * The notice must state that 
the customer may be entitled to a refund 


of overdraft or returned check fees that 
are assessed if the check subject to the 
delay is paid and how to obtain a 
refund. 


* * * * * 


5. In § 229.19, paragraph (e) is revised 
to read as follows: 


§ 229.19 Miscellaneous. 


* * 2 * 7 


(e) Holds on other funds. (1) A 
depositary bank that receives a check 
for deposit in an account may not place 
a hold on any funds of the customer at 
the bank, where— 

(i) The amount of funds that are held 
exceeds the amount of the check; or 

(ii) The funds are not made available 
for withdrawal within the times 
specified in §§ 229.10, 229.11, 229.12, and 
229.13. 

(2) A depositary bank that cashes a 
check for a customer over the counter, 
other than a check drawn on the 
depositary bank, may not place a hold 
on funds in an account of the customer 
at the bank, if— 

(i) The amount of funds that are held 
exceeds the amount of the check; or 

(ii) The funds are not made available 
for withdrawal within the times 
specified in §§ 229.10, 229.11, 229.12, and 
229.13. 


* * * * * 


6. In § 229.31, the last sentence of 
paragraph (b) concluding text is revised 
to read as follows: 


§ 229.31 Returning bank’s responsibility 
for return of checks. 

(b) Unidentifiable depositary bank. 
* * * A returning bank that receives a 
returned check from a paying bank 
under § 229.30(b), or from a returning 
bank under this paragraph, but that is 
able to identify the depositary bank, 
must thereafter return the check 
expeditiously to the depositary bank. 


~ * * * 


7. In § 229.32, the word “or” is 
removed at the end of paragraph 
(a)(2)(ii), paragraph (a)(2)(iii) is 
redesignated as paragraph (a)(2)(iv), and 
a new paragraph (a)(2)(iii) is added to 
read as follows: 


§ 229.32 Depositary bank’s responsibility 
for returned checks. 

(a) ** 

2) x * & 

(iii) If the address in the indorsement 
is not in the same check processing 
region as the address associated with 
the routing number of the bank in its 
indorsement on the check, at a location 
consistent with the address in the 
indorsement and at a branch or head 
office associated with the routing 


Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Rules and Regulations 


number in the bank’s indorsement; 
or * 2 


* * * * * 


8. In § 229.34, paragraph (a)(1), (a) 
concluding text, paragraph (b) 
introductory text, (b)(1), and (b) 
concluding text are revised to read as 
follows: 


§ 229.34 Warranties by paying and 
returning bank. 


(a) Warranties. 

(1) The paying bank, or in the case of 
a check payable by a bank and payable 
through another bank, the bank by 
which the check is payable, returned the 
check within its deadline under the 
U.C.C., Regulation J (12 CFR Part 210), or 
§ 229.30(c) of this part; 


* * * - 2 


e.*#t 


These warranties are not made with 
respect to checks drawn on the Treasury 
of the United States, U.S. Postal Service 
money orders, or checks drawn on a 
state or a unit of general local 
government that are not payable through 
or at a bank. 

(b) Warranty of notice of 
nonpayment. Each paying bank that 
gives a notice of nonpayment warrants 
to the transferee bank, to any 
subsequent transferee bank, to the 
depositary bank, and to the owner of the 
check that— 

(1) The paying bank, or in the case of 
a check payable by a bank and payable 
through another bank, the bank by 
which the check is payable, returned or 
will return the check within its deadline 
under the U.C.C., Regulation J (12 CFR 
Part 210), or § 229.30({c) of this part; 


* * * * * 


These warranties are not made with 
respect to checks drawn on a state or a 
unit of general local government that are 
not payable through or at a bank. 


* * * * * 


9. In § 229.38(d), the first sentence is 
revised to read as follows: 


§ 229.38 Liability. 


* * * * * 


(d) Responsibility for back of check. 
A paying bank, or in the case of a check 
payable through the paying bank and 
payable by another bank, the bank by 
which the check is payable, is 
responsible for damages under 
paragraph (a) of this section to the 
extent that the condition of the check 
when issued by it or its customer 
adversely affects the ability of a bank to 
indorse the check legibly in accordance 
with § 229.35. * * * 


* * * * 
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Appendix A—{Amended] 


10. Appendix A is amended by adding 
a new routing number to the list, under 
the heading Federal Home Loan Banks, 
in numerical order, as follows: 


* * * * * 


1130 1750 8 
* 


+ * + * 


Appendix E—[Amended] 


Section 229.2—[Amended] 

11. The Commentary to § 229.2 is 
amended as follows: 

a. In paragraph (d), removing the last 
sentence of the second paragraph and 
replacing it with two new sentences. 


(d) Available for withdrawal. * * * 

* * * For purposes of this regulation, funds 
are considered available for withdrawal even 
though they are being held by the bank to 
satisfy an obligation of the customer other 
than the customer's potential liability for the 
return of the check. For example, funds are 
available for withdrawal even though they 
are being held by a bank to satisfy a 
garnishment, tax levy, or court order 
restricting disbursements from the account, 
or to satisfy the customer's liability arising 
from the certification of a check, sale of a 
cashier's or teller's check, guaranty or 
acceptance of a check, or similar transaction. 


b. In paragraph (e), revising the 
second paragraph. 


(e) Bank. * * * 

“Bank” is defined to include depository 
institutions, such as commercial banks, 
savings banks, savings and loan associations, 
and credit unions as defined in the Act, and 
U.S. branches and agencies of foreign banks. 
For purposes of Subpart B, the term does not 
include corporations organized under section 
25(a) of the Federal Reserve Act, 12 U.S.C. 
611-631 (Edge corporations) or corporations 
having an agreement or undertaking with the 
Board under section 25 of the Federal 
Reserve Act, 12 U.S.C. 601-604a (agreement 
corporations). For purposes of subpart C, and 
in connection therewith, Subpart A, any 
Federal Reserve Bank, Federal Home Loan 
Bank, or any other person engaged in the 
business of banking is regarded as a bank. 
The phrase “any other person engaged in the 
business of banking” is derived from U.C.C. 
1-201(4), and is intended to cover entities that 
handle checks for collection and payment, 
such as Edge and agreement corporations, 
commercial lending companies under 12 
U.S.C. 3101, certain industrial banks, and 
private bankers, so that virtually all checks 
will be covered by the same rules for forward 
collection and return, even though they may 
not be covered by the requirements of 
Subpart B. For the purposes of Subpart C, and 
in connection therewith, Subpart A, the term 
may also include a state or a unit of general 
local government to the extent that it pays 
warrants or other drafts drawn directly on 
the state or local government itself, and the 
warrants or other drafts are sent to the state 
or local government for payment or 
collection. 


c. In paragraphs (f) and (g), revising 
the last paragraph. 


(f) Banking day and (g) Business 
la 2. @ 


y- 

The definition of “banking day” is phrased 
in terms of when “an office of a bank is 
open” to indicate that a bank may observe a 
banking day on a per-branch basis. A deposit 
made at an ATM or off-premise facility (such 
as a remote depository or a lock box) is 
considered made at the branch holding the 
account into which the deposit is made for 
the purpose of determining the day of deposit. 
All other deposits are considered made at the 
branch at which the deposit is received. For 
example, under § 229.19(a)(1), funds 
deposited at an ATM are considered 
deposited at the time they are received at the 
ATM. The day of deposit for such funds is 
determined by the banking day at the 
account-holding branch at the time the funds 
are received at the ATM. Similarly, under 
§ 229.19(a)(3), funds deposited to a night 
depository, lock box, or similar facility are 
considered deposited when the funds are 
removed from the facility and are available 
for processing. If such a facility is not on the 
premises of a branch, the day of deposit is 
determined by the banking day at the 
account-holding branch. If such a facility is 
on branch premises, the day of deposit is 
determined by the banking day at the branch 
at which the deposit is received, whether or 
not it is the account-holding branch. 


d. In paragraph (i), removing the 
second sentence and replacing it with 
two new sentences, and removing the 
last sentence and replacing it with four 
new sentences. 


(i) Cashier's check. * * * The definition of 
cashier's check includes checks provided to a 
customer of the bank in connection with 
customer deposit account activity, such as 
account disbursements and interest 
payments. The definition also includes 
checks acquired from a bank by 
noncustomers for remittance purposes, 
including loan disbursement checks. 

* * * The definition excludes checks that 
a bank draws on itself for other purposes, 
such as to pay employees and vendors, and 
checks issued by the bank in connection with 
a payment service, such as a payroll or a bill- 
paying service. Cashier's checks are 
generally sold by banks to substitute the 
bank's credit for the customer's credit and 
thereby enhance the collectibility of the 
checks. A check issued in connection with a 
payment service is generally provided as a 
convenience to the customer rather than as a 
guarantee of the check’s collectibility. In 
addition, such checks are often more difficult 
to distinguish from other types of checks than 
are cashier's checks as defined by this 
regulation. 

e. In paragraph (k), revising the last 
paragraph. 
(k) Chee: 

The definition of check does not include an 
instrument payable in a foreign currency (i.e., 
other than in United States money as defined 
in 31 U.S.C. 5101) or a credit card draft (i.e., a 
sales draft used by a merchant or a draft 


** @ 
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generated by a bank as a result of a cash 
advance). The definition of check includes a 
check that a bank may supply to a customer 
as a means of accessing a credit line without 
the use of a credit card. 


f. In paragraph (u), adding a new 
sentence to the end of the second 
paragraph. 


(u) Noncash item. * * * 

* * * (In the context of this definition, 
“paying bank" refers to the paying bank as 
defined for purposes of Subpart C.) 


* * * * * 


g. In paragraph (cc), revising the last 
sentence and adding a new sentence 
immediately following. 


(cc) Returning bank. * * * Areturning 
bank is also a collecting bank for the purpose 
of a collecting bank’s duty to act seasonably 
under U.C.C. 4-202(2) and is analogous to a 
collecting bank for purposes of final 
settlement. (See Commentary to § 229.35(b).) 


h. In paragraph (gg), removing the 
fourth sentence and replacing it with 
seven new sentences. 


(gg) Teller’s check * * * The definition 
does not include checks that are drawn by a 
nonbank on a nonbank even if payable 
through or at a bank. The definition includes 
checks provided to a customer of the bank in 
connection with customer deposit account 
activity, such as account disbursements and 
interest payments. The definition also 
includes checks acquired from a bank by a 
noncustomer for remittance purposes, 
including loan disbursement checks. The 
definition excludes checks used by the bank 
to pay employees or vendors and checks 
issued by the bank in connection with a 
payment service, such as a payroll or a bill- 
paying service. Teller’s checks are generally 
sold by banks to substitute the bank's credit 
for the customer's credit and thereby enhance 
the collectibility of the checks. A check 
issued in connection with a payment service 
is generally provided as a convenience to the 
customer rather than as a guarantee of the 
check'’s collectibility. In addition, such checks 
are often more difficult to distinguish from 
other types of checks than are teller'’s checks 
as defined by this regulation. * * * 


i. Adding a new paragraph (kk) 
immediately following paragraph (ii). 

(kk) Unit of general local government is 
defined to include a city, county, parish, 
town, township, village, or other general 
purpose political subdivision of a state. The 
term does not include special purpose units, 
such as school districts, water districts, or 
Indian nations. 


Section 229.10—[Amended] 


12. The Commentary to § 229.10(c) is 
amended as follows: 

a. In paragraph (c) introductory text, 
revising the last sentence and adding 
two sentences to follow. 

(c) Certain check deposits. * * * For the 


purposes of this section, all checks drawn on 
a Federal Reserve Bank or a Federal Home 
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Loan Bank that contain in the MICR line a 
routing number that is listed in Appendix A 
are subject to the next-day availability 
requirement if they are deposited in an 
account held by a payee of the check and in 
person to an employee of the depositary 
bank, regardless of the purposes for which 
the checks were issued. For all new accounts, 
even if the new account exception is not 
invoked, traveler's checks must be included 
in the $5,000 aggregation of checks deposited 
on any one banking day that are subject to 
the next-day availability requirement. (See 

§ 229.13{a).) 


b. Revising the heading “Deposit at 
Staffed Teller Station” and the first 
paragraph under that heading. 


Deposits Made to an Employee of the 
Depositary Bank 


In most cases, next-day availability of the 
proceeds of checks subject to this section is 
conditioned on the deposit of these checks in 
person to an employee of the depositary 
bank. If the deposit is not made to an 
employee of the depositary bank on the 
premises of such bank, the proceeds of the 
deposit must be made available for 
withdrawal by the start of business on the 
second business day after deposit, under 
paragraph (c)(2) of this section. For example, 
second-day availability rather than next-day 
availability would be allowed for deposits of 
checks subject to this section made at a 
proprietary ATM (and at a nonproprietary 
ATM under the permanent schedule), night 
depository, through the mail or a lock box, or 
at a teller station staffed by a person that is 
not an employee of the depositary bank. 
Second-day availability may also be allowed 
for deposits picked up by an employee of the 
depositary bank at the customer's premises; 
such deposits would be considered made 
upon receipt at the branch or other location 
of the depositary bank. 


* * * * * 


c. Removing the heading “Fees for 
Withdrawals” and the paragraph 
appearing under it. 

d. In the fifth paragraph under the 
heading “Special Deposit Slips,” 
revising the second sentence. 


Special Deposit Slips 
* 


* * * * 


* * * Ifa bank only provides the special 
deposit slips upon the request of a depositor, 
however, the teller must advise the depositor 
of the availability of the special deposit slips, 
or the bank must post a notice advising 
customers that the slips are available upon 
request. * * * 


13. The Commentary to § 229.11(c) is 
amended by revising the first sentence 
to read as follows: 


Section 229.11—Temporary Availability 
Schedule 


* * * o 7 


(c) Nonlocal checks. Under the temporary 
schedule, funds deposited by nonlocal checks 
must be made available for withdrawal not 
later than the seventh business day following 
the banking day the funds are deposited, 
except in the case of deposits in accounts of 


banks located outside the 48 contiguous 
states. * * * 
* * * * * 


14. The Commentary to § 229.13(b) is 
amended by adding a new sentence 
after the second sentence in the first 
paragraph of paragraph (b) to read as 
follows: 


Section 229.13—Exceptions 


* * * * * 


(b) Large Deposits. * * * When the large 
deposit exception is applied to deposits 
composed of both local and nonlocal checks, 
the depositary bank has the discretion to 
choose the portion of the deposit to which it 
applies the exception. * * * 

* * 2 * * 


15. The Commentary to § 229.16 is 
amended by adding two new paragraphs 
to paragraph (a) and adding a new 
paragraph at the end of paragraph (b) to 
read as follows: 


Section 229.16—Specific Availability Policy 
Disclosure 


(a) General. * * * 

The disclosure must reflect the policy and 
practice of the bank regarding availability as 
to most accounts and most deposits into 
those accounts. In disclosing the availability 
policy that it follows in most cases, a bank 
may provide a single disclosure that reflects 
one policy to all its transaction account 
customers, even though some of its customers 
may receive faster availability than that 
reflected in the policy disclosure. Thus, a 
bank need not disclose to some customers 
that they receive faster availability than 
indicated in the disclosure. If, however, a 
bank has a policy of imposing delays in 
availability on any customers longer than 
those specified in its disclosure, those 
customers must receive disclosures that 
reflect the longer applicable availability 
periods. 

A bank may disclose that funds are 
“available for withdrawal” on a given day 
notwithstanding the fact that the bank uses 
the funds to pay checks received before that 
day. For example, a bank may disclose that 
its policy is to make funds available from 
deposits of local checks on the second 
business day following the day of deposit, 
even though it may use the deposited funds to 
pay checks prior to the second business day; 
the funds used to pay checks in this example 
are not available for withdrawal until the 
second business day after deposit because 
the funds are not available for all uses until 
the second business day. (See the definition 
of “available for withdrawal” in § 229.2(d).) 

(b) Content of Specific Policy 
Disclosure. * * * 

A bank that provides availability based on 
when the bank generally receives credit for 
deposited checks need not disclose the time 
when a check drawn on a specific bank will 
be available for withdrawal. Instead, the 
bank may disclose the categories of deposits 
that must be available on the first business 
day after the day of deposit (deposits subject 
to § 229.10) and state the other categories of 
deposits and the time periods that will be 
applicable to those deposits. For example, a 
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bank might disclose the four-digit Federal 
Reserve routing symbol for local checks and 
indicate that such checks as well as certain 
nonlocal checks will be available for 
withdrawal on the first or second business 
day following the day of deposit, depending 
on the location of the particular bank on 
which the check is drawn, and disclose that 
funds from all other checks will be available 
on the second or third business day. The 
bank must also disclose that the customer 
may request a copy of the bank's detailed 
schedule that would enable the customer to 
determine the availability of any check and 
must provide such schedule upon request. A 
change in the bank's detailed schedule would 
not trigger the change in policy disclosure 
requirement of § 229.18(e). 


* * * * * 


Section 229.19—[Amended] 


16. The Commentary to § 229.19 is 
amended as follows: 


a. Adding a new sentence after the 
third sentence of the first paragraph of 
paragraph (a) and removing the last 
sentence of the last paragraph and 
adding a new paragraph at the end 
thereof. 


(a) When Funds Are Considered 
Deposited. * * * Funds deposited to a 
deposit box in a bank lobby that is accessible 
to customers only during regular business 
hours are generally considered deposited 
when placed in the lobby box; a bank may, 
however, treat deposits to lobby boxes the 
same as deposits to night depositories (as 
provided in § 229.19(a)(3))}, provided a notice 
appears on the lobby box informing the 
customer when such deposits will be 
considered received. * * * 

* * * * 


A bank is not required to remain open until 
2:00 p.m. If a bank closes before 2:00 p.m., 
deposits received after the closing may be 
considered received on the next banking day. 
Further, as § 229.2(f} defines the term 
“banking day” as the portion of a business 
day on which a bank is open to the public for 
substantially all of its banking functions, a 
day, or a portion of a day, is not necessarily a 
banking day merely because the bank is open 
for only limited functions, such as keeping 
drive-in or walk-up teller windows open, 
when the rest of the bank is closed to the 
public. For example, a banking office that 
usually provides a full range of banking 
services may close at 12:00 noon but leave a 
drive-in teller window open for the limited 
purpose of receiving deposits and making 
cash withdrawals. Under those 
circumstances, the bank is considered closed 
and may consider deposits received after 
12:00 noon as having been received on the 
next banking day. The fact that a bank may 
reopen for substantially all of its banking 
functions after 2:00 p.m., or that it continues 
its back office operations throughout the day, 
would not affect this result. A bank may not, 
however, close individual teller stations and 
reopen them for next-day's business before 
2:00 p.m. during a banking day. 
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b. In paragraph (e), revising the 
second paragraph and adding a third 
paragraph. 

(e) Holds on other funds. * * * 

This paragraph clarifies that if a customer 
deposits a check in an account (as defined in 
§ 229.2(a)), the bank may not place a hold on 
any of the customer's funds so that the funds 
that are held exceed the amount of the check 
deposited or the total amount of funds held 
are not made available for withdrawal within 
the times required in this subpart. For 
example, if a bank places a hold on funds in a 
customer's nontransaction account, rather 
than a transaction account, for deposits made 
to the customer's transaction account, the 
bank may place such a hold only to the 
extent that the funds held do not exceed the 
amount of the deposit and the length of the 
hold does not exceed the time periods 
permitted by this regulation. 

These restrictions also apply to holds 
placed on funds in a customer's account (as 
defined in § 229.2(a)) if a customer cashes a 
check at a bank (other than a check drawn on 
that bank) over the counter. The regulation 
does not prohibit holds that may be placed on 
other funds of the customer for checks cashed 
over the counter, to the extent that the 
transaction does not involve a deposit to an 
account. A bank may not, however, place a 
hold on any account when an on us check is 
cashed over the counter. On us checks are 
considered finally paid when cashed (see 
U.C.C. 4-213(1)(a)). 


17. The Commentary to § 229.20{c) is 
revised to read as follows: 


Section 229.20 Relation to State Law 


* * * * * 


(c) Standards for preemption. This section 
describes the standards the Board will use in 
making determinations on whether federal 
law will preempt state laws governing funds 
availability. A provision of state law is 
considered inconsistent with federal law if it 
permits a depositary bank to make funds 
available to a customer in a longer period of 
time than the maximum period permitted by 
the Act and this regulation. For example, a 
state law that permits a hold of four business 
days or longer for local checks permits a hold 
that is longer than that permitted under the 
Act and this regulation, and therefore is 
inconsistent and preempted. State 
availability schedules that provide for 
availability in a shorter period of time than 
required under Regulation CC supersede the 
federal schedule. 

Under a state law, some categories of 
deposits could be available for withdrawal 
sooner or later than the time required by this 
subpart, depending on the composition of the 
deposit. For example, the Act and this 
regulation (§ 229.10(c)}(1)(vii)) require next- 
day availability for the first $100 of the 
aggregate deposit of local or nonlocal checks 
on any day, and a state law could require 
next-day availability for any check of $100 or 
less that is deposited. Under the Act and this 
regulation, if either one $150 check or three 
$50 checks are deposited on a given day, $100 
must be made available for withdrawal on 
the next business day, and $50 must be made 
available in accordance with the local or 


nonlocal schedule. Under the state law, 
however, the two deposits would be subject 
to different availability rules. In the first case, 
none of the proceeds of the deposit would be 
subject to next-day availability; in the second 
case, the entire proceeds of the deposit would 
be subject to next-day availability. In this 
example, because the state law would, in 
some situations, permit a hold longer than the 
maximum permitted by the Act, this 
provision of state law is inconsistent and 
preempted in its entirety. 

In addition to the differences between state 
and federal availability schedules, a number 
of state laws contain exceptions to the state 
availability schedules that are different from 
those provided under the Act and this 
regulation. The state exceptions continue to 
apply only in those cases where the state 
schedule is shorter than or equal to the 
federal schedule, and then only up to the limit 
permitted by the Regulation CC schedule. 
Where a deposit is subject to a state 
exception under a state schedule that is not 
preempted by Regulation CC and is also 
subject to a federal exception, the hold on the 
deposit cannot exceed the hold permissible 
under the federal exception in accordance 
with Regulation CC. In such cases, only one 
exception notice is required, in accordance 
with § 229.13(g). This notice need only 
include the applicable federal exception as 
the reason the exception was invoked. For 
those categories of checks for which the state 
schedule is preempted by the federal 
schedule, only the federal exceptions may be 
used. 

State laws that provide maximum 
availability periods for categories of deposits 
that are not covered by the Act would not be 
preempted. Thus, state funds availability 
laws that apply to funds in time and savings 
deposits are not affected by the Act or this 
regulation. In addition, the availability 
schedules of several states apply to “items” 
deposited to an account. The term “items” 
may encompass deposits, such as 
nonnegotiable instruments, that are not 
subject to the Regulation CC availability 
schedules. Deposits that are not covered by 
Regulation CC continue to be subject to the 
state availability schedules. State laws that 
provide maximum availability periods for 
categories of institutions that are not covered 
by the Act would also not be preempted. For 
example, a state law that governs money 
market mutual funds would not be affected 
by the Act or this regulation. 

Generally, state rules governing the 
disclosure or notice of availability policies 
applicable to accounts are also preempted, if 
they are different from the federal rules. 
Nevertheless, a state law requiring disclosure 
of funds availability policies that apply to 
deposits other than “accounts,” such as 
savings or time deposits, are not inconsistent 
with the Act and this subpart. Banks in these 
states would have to follow the state 
disclosure rules for these deposits. 


. . * * * 


Section 229.30—{Amended] 

18. The Commentary to § 229.30 is 
amended as follows: 

a. In paragraph (a), under the fourth 
numbered example, adding a new 


13853 


sentence to the end of the third 
paragraph and adding a new sentence to 
the end of the eighth paragraph. 


(a) Return of checks. * * * 


Examples 


. * 


4. ene 

* * * If a paying bank returns a check on its 
banking day of receipt without paying for the 
check, as permitted under U.C.C. 4~302(a), 
and receives settlement for the returned 
check from a returning bank, it must promptly 
pay the amount of the check to the collecting 
bank from which it received the check. 


* * * * * 


* * * Also, a paying bank is not responsible 
for failure to make expeditious return to a 
party that has breached a presentment 
warranty under U.C.C. 4~207(1), 
notwithstanding that the paying bank has 
returned the check. (See Commentary to 
§ 229.30{a).) 


. *. . * * 


b. In paragraph (b), revising the fourth 
sentence of the second paragraph and 
adding two new sentences to 
immediately follow, and revising the 
first sentence of the third paragraph. 


(b) Unidentifiable depositary bank. * * * 

* * * A paying bank returning a check 
under this paragraph to a bank that has not 
agreed to handle the check expeditiously 
must advise that bank that it is unable to 
identify the depositary bank. This advice 
must be conspicuous, such as a stamp on 
each check for which the depositary bank is 
unknown if such checks are commingled with 
other returned checks, or, if such checks are 
sent in a separate cash letter, by one notice 
on the cash letter. The returned check may 
not be prepared for automated return. * * * 

The sending of a check to a bank that 
handled the check for forward collection 
under this paragraph is not subject to the 
requirements for expeditious return by the 
paying bank. * * * 


* * * * * 


c. Revising the first paragraph of 
paragraph (f). 

(f) Notice in Lieu of Return. A check that is 
lost or otherwise unavailable for return may 
be returned by sending a legible copy of both 
sides of the check or, if such a copy is not 
available to the paying bank, a written notice 
of nonpayment containing the information 
specified in § 229.33(b). The copy or written 
notice must clearly indicate it is a notice in 
lieu of return and must be handled in the 
same manner as other returned checks. 
Notice by telephone, telegraph, or other 
electronic transmission, other than a legible 
facsimile or similar image transmission of 
both sides of the check, does not satisfy the 
requirements for 4 notice in lieu of return. 
The requirement for a writing and the 
indication that the notice is a substitute for 
the returned check is necessary so that the 
returning and depositary banks are informed 
that the notice carries value. Notice in lieu of 
return is permitted only when a bank does 
not have and cannot obtain possession of the 
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check or must retain possession of the check 
for protest. A check is not unavailable for 
return if it is merely difficult to retrieve from 
a filing system or from storage by a keeper of 
checks in a truncation system. A notice in 
lieu of return may be used by a bank 
handling a returned check that has been lost 
or destroyed, including when the original 
returned check has been charged back as lost 
or destroyed as provided in § 229.35(b). A 
bank using a notice in lieu of return gives a 
warranty under § 229.34{a)(4) that the original 
check has not been and will not be returned. 


* * * * * 


Section 229.31—[Amended] 


19. The Commentary to § 229.31 is 
amended as follows: 

a. In paragraph (b), revising the last 
sentence of the first paragraph and 
revising the last paragraph. 


(b) Unidentifiable depositary bank. * * * In 
the limited cases where the returning bank 
cannot identify the depositary bank, the 
returning bank may send the returned check 
to a returning bank that agrees to handle the 
returned check for expeditious return under 
§ 229.31(a), or it may send the returned check 
to a bank that handled the check for forward 
collection, even if that bank does not agree to 
handle the returned check expeditiously 
under § 229.31(a). 


* * * * * 


As in the case of a paying bank returning a 
check under § 229.30(b), a returning bank 
returning a check under this paragraph to a 
bank that has not agreed to handle the check 
expeditiously must advise that bank that it is 
unable to identify the depositary bank. This 
advice must be conspicuous, such as a stamp 
on each check for which the depositary bank 
is unknown if such checks are commingled 
with other returned checks, or, if such checks 
are sent in a separate cash letter, by one 
notice on the cash letter. The returned check 
may not be prepared for automated return. 


b. In paragraph (c), revising the 
parenthetical at the end of the second 
paragraph. 

(c) Settlement. * * * 

** * (See § 229.36(d) and Commentary to 
§ 229.35{b).) 


* * * * * 


c. In paragraph (f), adding a new 
sentence before the parenthetical 
phrase. 


(f) Notice in lieu of return. * * * Notice in 
lieu of return is permitted only when a bank 
does not have and cannot obtain possession 
of the check or must retain possession of the 
check for protest. A check is not unavailable 
for return if it is merely difficult to retrieve 
from a filing system or from storage by a 
keeper of checks in a truncation system. * * * 


20. The Commentary to § 229.32(a) is 
amended by redesignating item 2(iii) as 
2(iv), adding a new item 2(iii), and 
adding a new paragraph after the last 
paragraph to read as follows: 


Section 229.32 Depository Bank's 
Responsibility for Returned Checks 


(a) Acceptance of returned checks. * * 

a nee 

(iii) The depositary bank must accept 
returned checks at the address in its 
indorsement and at an address associated 
with its routing number in the indorsement if 
the written address in the indorsement and 
the address associated with the routing 
number in the indorsement are not in the 
same check processing region. Under 
§§ 229.30(g) and 229.31(g), a paying or 
returning bank may rely on the depositary 
bank's routing number in its indorsement in 
handling returned checks and is not required 
to send returned checks to an address in the 
depositary bank's indorsement that is not in 
the same check processing region as the 
address associated with the routing number 
in the indorsement. 


* * * * * 


Under § 229.33(d), a depositary bank 
receiving a returned check or notice of 
nonpayment must send notice to its customer 
by its midnight deadline or within a longer 
reasonable time. 

* * * * * 


* 


Section 229.33—[Amended] 


21. The Commentary to § 229.33 is 
amended as follows: 

a. In paragraph (a), adding a new 
paragraph at the end thereof. 


(a) Requirement. * * * 

Unless the returned check is used to satisfy 
the notice requirement, the requirement for 
notice is independent of and does not affect 
the requirements for timely and expeditious 
return of the check under § 229.30 and the 
U.C.C. (See § 229.30{a).) If a paying bank fails 
both to comply with this section and to 
comply with the requirements for timely and 
expeditious return under § 229.30 and the 
U.C.C. and Regulation J (12 CFR Part 210), the 
paying bank shall be liable under either this 
section or such other requirements, but not 
both. (See § 229.38(b).) A paying bank is not 
responsible for failure to give notice of 
nonpayment to a party that has breached a 
presentment warranty under U.C.C. 4-207(1), 
notwithstanding that the paying bank may 
have returned the check. 


(See U.C.C. 4-207(1) and 4-302.) 


b. In paragraph (d), revising the first 
sentence. 


(d) Notification to Customer. This 
paragraph requires a depositary bank to 
notify its customer of nonpayment upon 
receipt of a returned check or notice of 
nonpayment, regardless of the amount of the 
check or notice. * * * 


22. The Commentary to § 229.34(a) is 
amended by revising the first and last 
sentence thereof to read as follows: 


Section 229.34 Warranties by Paying Bank 
and Returning Bank 


(a) Warranty of returned checks. This 
paragraph includes warranties that a 
returned check, including a notice in lieu of 
return, was returned by the paying bank, or 
in the case of a check payable by a bank and 
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payable through another bank, the bank by 
which the check is payable, within the 
deadline under the U.C.C., Regulation J, or 

§ 229.30(c); that the paying or returning bank 
is authorized to return the check; that the 
returned check has not been materially 
altered; and that, in the case of notice in lieu 
of return, the original check has not and will 
not be returned (see Commentary to 

§ 229.30(f)). * * * These warranties do not 
apply to checks drawn on the United States 
Treasury, to Postal Service money orders, or 
to checks drawn on a state or a unit of 
general local government that are not 
payable through or at a bank (see § 229.42). 


* * * * * 


Section 229.35—[Amended] 

23. The Commentary to § 229.35 is 
amended as follows: 

a. In paragraph (a), adding two 
sentences to the end of the fourth 
paragraph, revising the first two 
sentences in the fifth paragraph, and 
adding a sentence to the end of the last 
paragraph. 

(a) Indorsement Standards. 


* * * * * 


~** 


* * * Depositary banks should not include 
information that can be confused with 
required information. For example, a nine- 
digit zip code could be confused with the 
nine-digit routing number. 

A depositary bank is not required to place 
a street address in its indorsement; however, 
a bank may want to put an address in its 
indorsement in order to limit the number of 
locations at which it must accept returned 
checks. In instances where this address is not 
consistent with the routing number in the 
indorsement, the depositary bank is required 
to accept returned checks at a branch or head 
office consistent with the routing number. 
Banks should note, however, that § 229.32 
requires a depositary bank to accept returned 
checks at the location(s) it accepts forward 
collection checks. * * * 


* * * * * 


* * * The standard requires collecting and 
returning banks to indorse the check for 
tracing purposes. 


b. In paragraph (b), adding four 
sentences to the end of the fifth 
paragraph and adding a new paragraph 
after the fifth paragraph. 


(b) Liability of bank handling check. * * * 


* * * * * 


* * * Nor does this paragraph affect a 
collecting bank's accountability under U.C.C. 
4-211 (2) and (3) and 4~213(3). A collecting 
bank becomes accountable upon receipt of 
final settlement as provided in the foregoing 
U.C.C. sections. The term “final settlement” 
in §§ 229.31(c), 229.32(b), and 229.36(d) is 
intended to be consistent with the use of the 
term “final settlement” in the U.C.C. (e.g., 
U.C.C. 4-211, 4-212, and 4-213). (See also 
§ 229.2(cc) and Commentary.) 

This paragraph also provides that a bank 
may have the rights of a “holder” based on 
the handling of the check for collection or 
return. A bank may become a holder or a 





. 
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holder in due course regardless of whether 
prior banks have-complied with the 
indorsement standard in § 229.35(a) and 
Appendix D. 


*. * + * * 


24. The Commentary to § 229.37 is 
amended by revising the second 
sentence of the first paragraph and 
revising the second paragraph to read as 
follows: 


Section 229.37 Variations by Agreement 


** * To achieve consistency, the official 
comment to U.C.C. 4—103(1) (which in turn 
follows U.C.C. 1-201(3)) should be followed 
in construing this section. * * * 

The Board has not followed U.C.C. 4- 
103(2), which permits Federal Reserve 
regulations and operating letters, 
clearinghouse rules, and the like to apply to 
parties that have not specifically assented. 
Nevertheless, this section does not affect the 
status of such agreements under the Uniform 
Commercial Code. 


* * * * * 


25. In the Commentary to § 229.38(d), 
the first two sentences of the second 
paragraph are revised to read as 
follows: 


Section 229.38 Liability 


* * * * * 


(d) Responsibility for back of check. * * * 
The paying bank or, in the case of a check 
payable through the paying bank and payable 

by another bank, the bank by which the 
check is payable, is responsible for the 
condition of the check when it is issued by it 
or its customer. (It would not be responsible. 
for a check issued by a person other than 
such a bank or customer.) * * * 

* . * * * 


Appendix C—[Amended] 


26. In the Commentary to Appendix C, 
under the heading “Models C-1 Through 
C~7 Generally,” a new paragraph is 
added after the fifth paragraph to read 
as follows: 


* * * * * 


Models C-1 Through C-7 Generally 


* * * * * 


Banks that have used model forms C-1, C- 
2, or C-3 or have used forms C-4, C-5, C-6, or 
C-~7 (which give social security benefits and 
payroll payments as examples of 
preauthorized credits available the day after 
deposit) and that at the same time follow 
Treasury regulations (31 CFR Part 210) and 
ACH association rules requiring that these 
credits be made available on the day the 
bank receives the funds are protected from 
civil liability under § 229.21(e). Such banks 
are encouraged to disclose same-day 
availability for those electronic payments 
when reordering supplies of forms. 


* * * * * 


By order of the Board of Governors of the 
Federal Reserve System, March 31, 1989. 
William W. Wiles, 

Secretary of the Board. 
{FR Doc. 89-8130 Filed 45-89; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 226 
[Regulation Z; Docket No. R-0654] 


Truth in Lending; Credit and Charge 
Card Disclosures 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


SUMMARY: The Board is revising 
Regulation Z (Truth in Lending) to 
implement the Fair Credit and Charge 
Card Disclosure Act amendments to the 
Truth in Lending Act. The law, enacted 
on November 3, 1988, requires credit and 
charge card issuers to provide credit 
disclosures in certain direct mail, 
telephone and other applications and 
solicitations to open credit and charge 
card accounts. Card issuers will also be 
required to give cardholders written 
notice regarding the renewal of their 
credit and charge card accounts before a 
cardholder has to pay a fee to renew the 
account. In addition, the law requires 
credit card issuers to provide 
cardholders with written notice of a 
change in the company providing credit 
insurance on credit card accounts. 
EFFECTIVE DATES: April 3, 1989, but 
compliance is optional until August 31, 
1989 (November 29, 1989, for 
applications and solicitations subject to 
§ 226.5a(e) of the regulation). 

FOR FURTHER INFORMATION CONTACT: 
The following attorneys in the Division 
of Consumer and Community Affairs, at 
(202) 452-2412 or (202) 452-3667: Michael 
S. Bylsma or Adrienne D. Hurt, Senior 
Attorneys, or Jane E. Ahrens, Staff 
Attorney; for the hearing impaired only, 
contact Earnetine Hill or Dorothea 
Thompson, Telecommunications Device 
for the Deaf at (202) 452-3544, Board of 
Governors of the Federal Reserve, 
Washington, DC 20551. 


SUPPLEMENTARY INFORMATION: 
(1) General 


On November 3, 1988, the Fair Credit 
and Charge Card Disclosure Act 
(FCCCDA), Pub. L. No. 100-583, 102 Stat. 
2960, was enacted into law. The law 
amends sections 111 (state law 
preemption), 122 (form of disclosure), 
127 (open-end credit disclosures), 130 
(civil liability), and 136 (information 
collection by Board) of the Truth in 
Lending Act (TILA). The purpose of the 
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law is to provide for more detailed and 
uniform disclosure of rates and other 
cost information in applications and 
solicitations to open credit and charge 
card accounts. Consumers will be given 
basic cost information about credit and 
charge cards at an earlier time than 
under*the current provisions of the TILA 
in order to enhance credit shopping. 
Under the current provisions of the 
TILA, card issuers are required to give 
consumers credit disclosure statements 
before the first transaction on an 
account. 

The new law requires credit and 
charge card issuers to provide 
disclosures to consumers in three 
situations involving applications and 
solicitations to open credit or charge 
card accounts: (1) Direct mail 
applications and solicitations; (2) 
telephone solicitations; and (3) 
applications and solicitations that are 
made available to the general public 
(such as applications commonly referred 
to as “take-ones” or those contained in 
catalogs, magazines, or other generally 
available publications). Most of the 
required disclosures must be provided in 
the form of a table prescribed by the 
Board. 

In addition to the disclosures required 
with applications and solicitations, the 
law requires disclosures in two other 
circumstances. First, card issuers that 
impose fees to renew credit and charge 
card accounts must provide cardholders 
with renewal notices (including a new 
set of credit disclosures) before a 
renewal fee is payable. Second, credit 
card issuers must provide disclosures if 
they offer credit insurance and decide to 
change insurance providers. As part of 
the disclosures, credit card issuers are 
required to disclose any increase in rate 
or substantial decrease in coverage as a 
result of the change. 

The law amends section 130 of the 
TILA, the civil liability provision, to 
provide that a card issuer shall have 
liability under the new provisions on 
credit and charge card applications, 
solicitations and renewal notices 
(section 127 (c) and (d)) only to 
cardholder who pays an annual or other 
periodic fee or a membership fee, or 
who uses a credit or charge card. The 
law also requires the Board to collect 
credit card price and availability 
information from a sampling of financial 
institutions and make it available to the 
public on request. 

The law amends section 111 of the 
TILA, the provision on the effect of the 
act on other laws. State laws relating to 
the disclosure of credit information in 
credit or charge card applications and 
solicitations subject to the requirements 
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of new section 127(c) of the TILA, or any 
renewal notice subject to the 
requirements of new section 127(d), are 
preempted as of November 3, 1988, the 
date of enactment of the FCCCDA (since 
the delayed effective date in section 7 of 
the FCCCDA refers only to the 
regulations implementing the disclosure 
provisions and is silent as to the state 
law provisions). 

On December 23, 1988, the Board 
published a proposed rule to amend 
Regulation Z to implement the new law 
(53 FR 51785). The Board received 
approximately 120 comments on the 
proposal. Many of the commenters 
stated their support for the manner in 
which the Board proposed to implement 
the statutory amendments. There was, 
however, some concern about the 
possible scope of coverage of the 
proposed rule, the requirement of 
mandated terminology for certain 
disclosures, and operational problems 
associated with certain timing rules and 
disclosure requirements. These specific 
concerns and others have been 
addressed in the final rule. 

Based on a review of the comments 
and further analysis of the law, the 
Board is now adopting a final rule 
implementing the FCCCDA. The rule is 
effective April 3, 1989. Mandatory 
compliance by card issuers with the 
requirements of the rule is effective as of 
August 31, 1989, except with regard to 
applications and solicitations made 
available to the general public that are 
subject to § 226.5a(e) of the regulation, 
for which mandatory compliance is 
effective as of November 29, 1989. 


(2) The Amendments to Regulation Z 


The Board is adding new § 226.5a to 
Regulation Z to implement most of the 
provisions of the FCCCDA. The new 
section has been added between § 226.5 
(general open-end disclosure 
requirements) and § 226.6 (initial open- 
end disclosure statement) because of the 
early timing for providing the 
disclosures. The disclosures required 
when renewing a credit or charge card 
account or changing an insurance 
provider on a credit card account are 
contained in § 226.9 (subsequent 
disclosure requirements) of the 
regulation. The disclosure requirements 
for credit and charge cards have been 
combined to avoid unnecessary 
duplication. 

The structure of the final rule differs 
from the proposal to improve 
readability. For example, rules regarding 
coverage and the format of disclosure 
are contained in paragraph (a) of new 
§ 226.5a. The items of credit cost 
information required to be disclosed in 
applications and solicitations are all 


contained in paragraph (b). Paragraphs 
(c), (d) and (e) address the three 
circumstances in which the disclosures 
must be given: Direct mailings; 
telephone applications and solicitations; 
and “take-ones” and other applications 
and solicitations made available to the 
general public. 

Unless otherwise noted, citations in 
the discussion of the final rule are to the 
amended sections of the TILA. This 
notice provides guidance on a number of 
questions asked by commenters. Much 
of this guidance will be incorporated 
into the Board's official staff 
commentary to the regulation. 


General Coverage 


The disclosure requirements of 
§ 226.5a apply generally to applications 
and solicitations to open “traditional” 
credit or charge card accounts that are 
used primarily to purchase goods and 
services. Therefore, for example, 
applications or solicitations to open 
overdraft lines of credit tied to asset 
accounts accessible by use of a debit 
card are not subject to the disclosure 
requirements of § 226.5a. Similarly, 
open-end lines of credit accessed solely 
by account numbers are not subject to 
the requirements of § 226.5a. In addition, 
home equity lines of credit that may be 
accessed by the use of a credit or charge 
card and are subject to the Home Equity 
Loan Consumer Protection Act of 1988 
amendments to the TILA are not subject 
to § 226.5a. 

Applications and solicitations to add 
a credit or charge card to an existing 
open-end plan are not subject to the 
requirements of § 226.5a. This is the 
case both for plans in existence before 
the effective date of the FCCCDA and 
those opened after the effective date. 

Disclosures under § 226.5a. are 
generally required in applications and 
solicitations to open credit and charge 
card accounts that are initiated by the 
card issuer. Applications provided at the 
consumer's request are not covered by 
§ 226.5a, even if the request is made in 
response to the card issuer's invitation 
to request the application. To illustrate, 
if a card issuer invites consumers to call 
a toll-free number or to return a 
response card to obtain an application, 
the application sent to the consumer 
need not contain any disclosures under 
§ 226.5a. Similarly, if the consumer is 
invited to call and make an oral 
application on the telephone, § 226.5a 
does not apply. If, however, the card 
issuer initiates the discussion about 
opening an account and at that time 
takes an oral application, that is subject 
to § 226.5a (specifically, to § 226.5a(d)). 

The requirements of § 226.5a do not 
apply to a general purpose application 
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unless the application, or materials 
accompanying it, specifically refer to its 
capability of being used to open a credit 
or charge card account. Section 226.5a 
also does not apply to general media 
advertising that does not include an 
application or solicitation to open a card 
account. Further detail of the types of 
accounts and applications and 
solicitations that are subject to the 
requirements of § 226.5a is coritained in 
the section by section discussion below 
of the final rule implementing the 
FCCCDA. 


Section 226.1—Authority, Purpose, 
Coverage, Organization, Enforcement 
and Liability 


Paragraph (a)—Authority 


Instead of adding to the authority 
section each law that amends the TILA, 
this paragraph merely refers to the TILA 
as amended, thus incorporating all such 
laws. As a result, specific references to 
laws amending the act have been 
removed as unnecessary. 


Section 226.2—Definitions and Rules of 
Construction 


Paragraph (a)—Definitions 


Section 226.2(a)(15) of the regulation is 
revised to include a definition of “charge 
card” within the definition of ‘credit 
card.” This term is used in § 226.5a and 
is also applicable in §§ 226.9(e) and 
226.28(d). Generally, these are credit 
cards used in connection with accounts 
on which outstanding balances cannot 
be rolled over from one billing cycle to 
another and are payable when a 
periodic statement is received. Section 
127(c)({4)(E) of the act defines a charge 
card as a credit card (as defined in 
Regulation Z, § 226.2(a)(15)) which is not 
subject to a finance charge. The act's 
disclosure provisions applicable to 
charge cards require the issuer to 
disclose transaction charges for both 
purchases and cash advances. Since, 
under Regulation Z, these charges are 
finance charges, it is clear that charge 
card accounts can involve finance 
charges despite the act's definition. The 
regulation modifies the act's charge card 
definition for clarity, so that the term 
charge card is defined to mean a credit 
card on an account for which no 
periodic rate is used to compute a 
finance charge. Consequently, card 
issuers who offer cards that may be 
subject to finance charges such as cash 
advance fees—but for which no periodic 
rate is used to compute the finance 
charge on an outstanding balance—are 
characterized as charge card issuers for 
purposes of § 226.5a and would give the 
applicable charge card disclosures. 
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Under § 226.2(a)(17)(iv) of the 
regulation, card issuers extending 
closed-end credit are subject to certain 
of the open-end credit disclosure 
provisions. This section, which also sets 
forth the provisions that are not 
applicable to such card issuers, has 
been revised to except these card 
issuers from the disclosure requirements 
of §§ 226.5a and 226.9 (e) and (f). 


Section 226.5—General Disclosure 
Requirements 


Paragraph (a)—Form of Disclosures 


Paragraph (a) (1) and (2). The Board 
has revised footnotes 8 and 9 to § 226.5. 
Footnote 8 is revised to indicate that the 
terms “annual percentage rate” (APR) 
and “finance charge,” when used in the 
disclosures required under §§ 226.5a 
and 226.9(e), need not be more 
conspicuous than other terms. Footnote 
9 is revised to indicate that the 
disclosures given under §§ 226.5a and 
226.9(e) need not be in a form that the 
consumer can keep. Nevertheless, when 
the disclosures under § 226.9{e) are 
provided on a periodic statement, and 
are interspersed among or are part of 
the disclosures required by § 226.7, the 
regulation’s requirements for disclosures 
on periodic statements apply. 

Paragraph (a)(3). Paragraph (3) is 
added to explain that the standard for 
certain disclosures required under 
§ 226.5a differs from the general clear 
and conspicuous standard for TILA 
disclosures (although the general 
standards for TILA disclosures for open- 
end credit remain applicable in 
§ 226.5a). Certain disclosures under 
§ 226.5a must be given in the form of a 
table or in a prominent location on or 
with an application or solicitation. 


Paragraph (b)—Time of Disclosures 


Paragraph (b)(3)- Paragraph (3) is 
added to provide a general cross 
reference to § 226.5a for the timing 
requirements for disclosures in credit 
and charge card applications and 
solicitations. 


Section 226.5a—Credit and Charge Card 
Applications and Solicitations 


Paragraph (a)—General Rules 


Paragraph (a) contains general rules 
applicable to this section. This 
paragraph has rules on format, coverage, 
and disclosure of certain fees. The 
introductory language provides that 
disclosures are to be given on or with an 
application or solicitation to open a 
credit or charge card account; the 
specific disclosure requirements in 
paragraphs (c), (d), and (e) merely refer 
to an “application or solicitation,” since 


the limitation to opening a credit or 
charge card account is set forth here. 

Paragraph (a)(1). Paragraph (a)({1) has 
been added to the final rule to provide 
guidance on the type of solicitation 
subject to § 226.5a. For purposes of this 
section, a solicitation is defined as an 
offer by a card issuer to a consumer to 
open a credit or charge card account 
that does not require the consumer to 
complete an application. (Generally, 
these solicitations are referred to as 
“preapproved” solicitations.) Thus, for 
example, if a card issuer contacts a 
consumer (whether by direct mail, 
telephone, or other means) about 
opening an account but requires the 
consumer to complete an application, 
that contact does not meet the definition 
of “solicitation.” Accordingly, it is not 
covered by this section, unless the 
contact itself includes an application 
(for example, a written application form 
in a direct mailing or “‘take-one,” or an 
oral application in a telephone contact 
initiated by the card issuer). 

Paragraph (a)(2). Paragraph (a)(2) 
describes the form to be used in 
disclosing the credit information set 
forth in paragraph (b). The information 
on APRs (including variable rate 
information), fees for the issuance or 
availability of a card, minimum and 
transaction charges, grace periods, 
balance computation methods and 
charge card repayment, to the extent 
applicable, must be provided in the form 
of a table with headings. 

The table and certain disclosures 
under § 226.5a(e) (for example, the 
disclosure of a toll-free telephone 
number) must be prominently located on 
or with the application or solicitation. 
There are, however, no requirements 
that the disclosures be in any particular 
place on or with the application or 
solicitation, or that the disclosures be in 
any particular type size or typeface. The 
disclosure of fees for cash advances, 
late payments or exceeding a credit limit 
may be provided either in the table or 
clearly and conspicuously elsewhere on 
or with the application or solicitation. A 
card issuer has the option of disclosing 
some of these fees in the required table 
and some outside of the table. 

The final rule provides more flexibility 
than the proposal did with regard to the 
tabular format disclosures. Several 
model disclosure forms are provided in 
Appendix G to the regulation, any of 
which will comply with the tabular 
format requirement if used properly. 
Tables designed by card issuers to 
comply with § 226.5a need not be 
identical but must be substantially 
similar to those found in Appendix G of 
the regulation; this standard applies to 
the headings as well as the content and 
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format of the tables (except that the 
term “grace period” must be used in 
making that disclosure). To promote 
continued uniformity of credit 
disclosures under the TILA, the 
terminology in the tables must be 
consistent with (that is, close in 
meaning, though not necessarily 
identical to) the terminology used in 
TILA disclosures under §§ 226.6 and 
226.7 of the regulation. 

Card issuers offering several types of 
card accounts may disclose the various 
terms for the accounts in a single table 
or provide a separate table for each 
account. Similarly, where rates or other 
terms vary from state to state, card 
issuers may list the states and the 
various disclosures in a single table or 
provide separate tables. 

In general, the table containing the 
disclosures required by § 226.5a should 
not contain additional information. 
Additional information may be 
presented outside the required table. 
Further detail about the tabular format 
disclosures is provided in the discussion 
of Appendix G below. 

Paragraph (a)(3). A number of 
commenters raised issues concerning 
coverage of the proposed rule given the 
broad definition of the term “credit 
card” in the regulation. Among other 
things, the commenters argued that 
congressional intent was to require 
disclosures only for “traditional” credit 
card accounts used primarily to 
purchase goods and services, and not 
for other types of accounts that do not 
fall within such a category or for which 
the use of a credit or charge card as an 
access device is merely incidental to the 
product being offered. 

Section 226.5a does not apply to 
overdraft lines of credit tied to asset 
accounts that are accessed by check 
guarantee or debit cards, nor does the 
section apply to lines of credit accessed 
by check guarantee or automated teller 
machine (ATM) cards. Of course, if a 
traditional credit card is also used to 
access such lines, the account would be 
covered by this section. 

With regard to home equity lines, 
commenters pointed out that such plans 
would be fully regulated under the 
Home Equity Loan Consumer Protection 
Act of 1988 (Pub. L. 100-709) and that to 
some extent the timing and content of 
disclosures common to both the 
FCCCDA and the home equity law may 
be duplicative. Therefore, paragraph 
(a)(3) excepts from the requirements of 
§ 226.5a home equity plans subject to the 
new home equity law. 

Paragraph (a}(4). Paragraph (a)(4) 
(paragraph (a)(1) in the proposed rule) 
implements section 127(e)(1) of the act 





13858 


and provides that if the amount of any 
fee required to be disclosed is 
determined on the basis of a percentage 
of another amount—for example, if a 
card issuer imposes an annual fee based 
on a percentage of the credit line—the 
card issuer may state the percentage 
and what it is applied to rather than the 
dollar amount of the fee. If a card issuer 
is able to determine the dollar amount of 
the fee, the card issuer would, of course, 
be permitted to disclose that amount. 

Pargraph (a)}(5). Paragraph (a)(5) 
(paragraph (a)(2) of the proposed rule) 
implements section 127(f) of the act. It 
provides that if any cash advance, late 
payment or over-the-credit-limit fee 
required to. be disclosed varies from 
state to state, the card issuer may 
disclose the range of the fee instead of 
disclosing the amount of the fee. If a 
range is disclosed, the card issuer must 
include a statement that the amount of 
the fee varies from state to state. The 
range may be stated as zero (for states 
where no fee applies) to the amount of 
the highest authorized fee. The option is 
limited to the three types of fees 
mentioned above. 


Paragraph (b)}—Required Disclosures 


Paragraph (b) sets forth all the items 
concerning credit costs and terms 
required to be disclosed in credit and 
charge card applications and 
solicitations subject to this section. The 
disclosure requirements for credit card 
accounts differ from those for charge 
card accounts. Credit card issuers would 
have to provide all the applicable 
disclosures in paragraph (b), except for 
the disclosure in paragraph (b)(7). 
Charge card issuers would have to 
provide the applicable disclosures in 
paragraphs (b)(2),. (4), and (7) through 
(10) only. 

Paragraph (b)(1)—APR disclosure: 
Paragraph (b)(1) (paragraph (b)(1)(i) in 
the proposed rule) implements section 
127(c}(1)(A){i). of the act. Credit card 
issuers are required to disclose each 
periodic rate that may be used to 
compute the finance charge on an 
outstanding balance, expressed asa 
corresponding APR. Card issuers may, 
but need not, also disclose the periodic 
rate itself in the table. This provision 
applies to rates applied to purchase 
balances only (and not to cash advance 
balances as previously proposed). 
Whenever more than one rate applies to 
an outstanding balance, the card issuer 
is required to disclose the range of 
balances to which each rate applies. 

Introductory rates—Some card issuers 
offer introductory (discount or premium) 
rates. Under paragraph (b){1), card 
issuers are required to disclose the 
“regular” rate that would apply to the 


card account. For example, if the rate on 
a card is tied to an index, the card issuer 
would be required to disclose in the 
table a fully-indexed rate that complies 
with the timing requirements of 
paragraphs (c), (d) or (e). Similarly, if an 
introduetory rate is offered on an 
account with a fixed rate, the rate that 
will apply after the introductory rate 
expires must be disclosed in the table. 
The card issuer may, but need not, also 
disclose the introductory rate. If such a 
rate is disclosed in the required table, 
the card issuer must also disclose the 
time period the rate will remain in 
effect. This rule applies only where rates 
are in effect for a limited or specified 
period of time rather than to situations 
where a card issuer offers alternative 
pricing structures in which different 
rates apply to different accounts (or 
multiple rates apply to one account). In 
the latter situation, the card issuer must 
disclose all such rates in the table 
required by § 226.5a. (See discussion 
under paragraph (b)(2) for treatment of 
introductory fees and fee waivers.) 

Variable-rate disclosure—If an 
account is subject to a variable rate, the 
credit card issuer is: also required to 
disclose the fact that the rate is variable 
and how the rate is determined. The 
card issuer need only identify the index 
or formula and the margin or spread 
above the index to satisfy the 
requirement of disclosing how the rate is 
determined. The amount of the margin 
must be given, although the card issuer 
may disclose the margin as a range. The 
card issuer may, but need not, also 
disclose in the required table a 
maximum and minimum APR (that is, 
caps and floors). 

Paragraph (b)(1)(ii) sets forth the rules 
on what will be considered an accurate 
APR for an account with a variable rate. 
The proposed rule stated that an APR in 
effect at any time within 30 days before 
mailing would be considered to be 
accurate for purposes of the variable 
rate APR disclosure. Many commenters 
suggested that 30 days would not 
provide sufficient time to prepare and 
mail solicitation material, especially in 
view of the fact that large mailings may 
be involved and that the timing may 
depend in part on third party vendors 
such as printers over whom.a card 
issuer may not have complete control. In 
light of these problems, the Board has 
provided in the final rule that.in direct 
mail applications. and solicitations 
subject to § 226.5a, an APR in effect at 
any time within 60 days before the 
mailing will be deemed accurate for an 
account with a variable rate. Thus, a 
change in an index resulting in a change 
in the APR within 60 days before the 
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mailing would not invalidate the 
disclosure. 

In an application or solicitation 
subject to § 226.5a(e}—those made 
available to the general public—an APR 
in effect at any time within 30 days 
before the date of printing will be 
deemed to be an accurate rate: in. effect 
at the time of printing for a card account 
with a variable rate. 

Paragraph (b)(2)—Fees for the 
issuance or availability of a card. 
Paragraph (b)(2) (paragraph (b}(1)(ii) of 
the proposed rule) implements section 
127(c)(1){A){ii)() and (4)(A)(i) of the act. 
Credit and charge card issuers are 
required to disclose any annual or other 
periodic fee or any one-time fee imposed 
for the issuance or availability of a 
credit or charge card (such as a 
membership fee), including fees based 
on account activity or inactivity. To 
promote easy comparison of disclosures, 
periodic fees must be expressed as an 
annualized account. Therefore, for 
example, if a card issuer imposed a 
quarterly fee, the issuer must disclose 
how much the fee would be on an 
annual basis. 

With regard to one-time fees for the 
issuance or availability of a card, the 
Board requested comment on whether 
fees such as application fees and fees 
associated with a home equity line of 
credit should be interpreted to fall 
within such category of fees. The final 
rule exempts home equity lines of credit 
from the requirements of § 226.5a for the 
reasons previously discussed under 
paragraph (a)(3). Application fees, as 
described under § 226.4{c)(1) of the 
regulation, are generally considered 
administrative fees for processing 
applications for credit rather than fees 
for the issuance or availability of credit 
and are not required to be disclosed 
under § 226.5a. 

The disclosure of one-time fees for the 
issuance or availability of a card under 
§ 226.5a is limited to fees related to 
opening the account, such as one-time 
membership fees. Therefore, fees to 
reissue a lost card, statement 
reproduction fees and the like are not 
required to be disclosed under 
§ 226.5a(b)(2) as fees for the issuance or 
availability of a card. 

Some commenters asked whether a 
membership fee to join an organization 
that provides a credit card is deemed to 
be a fee for the issuance or availability 
of a card subject to § 226.5a. If an 
appiication or solicitation to become a 
member of an organization results in the 
automatic issuance of a credit or charge 
card, the application or solicitation for 
membership would be considered one to 
open a credit card account requiring 
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disclosures under § 226.5a. The rule) implements section regulation. The level of detail of the 
membership fee would be disclosed asa 127(c)(1)(A)(ii)(III) and (4)(A)(ii) of the explanation need not be as great as that 
fee for the issuance or availability of a act. Credit and charge card issuers must _required for the initial disclosures under 
credit or charge card. If, however, disclose any transaction charge imposed —_§ 226.6(a)(3) of the regulation (contrary 
membership in the group merely confers inconnection with the use of the cardto to the statement in the discussion 
eligibility to apply for a credit or charge purchase goods and services. This accompanying the proposed rule). 
card, an application or solicitation to provision does not cover fees for cash Rather, the description need not be more 
join the group is not covered by § 226.5a advances, although such fees are detailed than the descriptions contained 
and the membership fee is not a fee for required to be disclosed under in § 226.5a(g). A card issuer is permitted 
the issuance of a card. § 226.5a(b)(8) of the regulation. to provide the explanation outside of the 

Other commenters asked whether fees A few commenters pointed out that table if a reference to it is included in 
for credit or charge card this provision could be interpreted to the table. 
“enhancements” (such as travel _ require card issuers to disclose Several commenters requested 
insurance or card registration services transaction charges imposed by a additional guidance to assist them in 
for protection against loss) would be person other than the card issuer, such determining the appropriate balance 
required to be disclosed as fees for the as a seller of goods honoring a creditor method to Ee duckeinn For example 
issuance or availability of a credit or charge card. To avoid any confusion, otend Giiteaaeinens shahed that nae : 
charge card. Whether credit or charge § 226.9(d)(2) of the regulation—finance average daily balance method might 
card enhancement fees are required to charges imposed at the time of : : . 

, : : include new purchases or cover two 

be disclosed as fees for the issuance or transaction—has been amended to billing cycles if the consumer carries a 
availability of a card depends on provide that card issuers providing sane balance, but would be 
whether such fees are payable at the disclosures under § 226.5a have no a ifferent if no rer ea is carried over or 
cardholder's discretion. For example, a responsibility with regard to disclosure if the purchase balance was paid within 
card issuer may offer a credit card of such transaction charges. a ws eriod. To enable c 3 i st 
account on which a $20 fee is imposed Paragraph (b)(5)—Grace period for sa cea deterutes ts . vate - 
for the issuance of the card with purchases. Paragraph (b)(5) (paragraph helene pt df - hi AKG . 
optional enhancements available for an _(b)(1)(v) of the proposed rule) discl “ d 5 aan asin, ae ” th ‘ 
additional $10 fee. Only the $20 fee is implements section 127(c)(1)(A)(iii) of a oe h ; : RO) explains om 
required to be disclosed under the act. Credit card issuers must bal See i. = = Sa the eon 
§ 226.5a(b)(2). If on the other hand, a disclose the date by which or the period 2 sod, “fs : nts a - f — 
card issuer offers a credit card account = within which any credit extended under tail 4 Pe es eae (3) way 
with a fee of $30 and with enhancements credit card accounts for the purchase of dealt sof | coe 7 i soaps a 
automatically included, the full $30 must goods or services must be repaid to 7 a de ide, fi oe a a 
be disclosed under § 226.5a(b)(2). avoid incurring a finance charge. The malnoes sleniinen a8 the mast 

Some card issuers have a variety of term “grace period” must be used either commen) 
pricing structures for fees for the in the heading of the required table, or Paragraph (b)(7}—Due and payable 
issuance or availability of a credit or in the body of the table. If a card issuer statement. Paragraph (b)(7) (paragraph 
charge card. All such fees must be does not offer a grace period, the card (b)(1)(vii) in the proposed rule) 
disclosed under paragraph (b)(2) unless _issuer must disclose that fact. If the implements section 127(c)(4)(A)(iii) of 
the fees are introductory (or are length of the grace period varies, a card the act which applies only to charge 
otherwise offered on a limited basis).In issuer may disclose the range, the card issuers. Charge card issuers must 
the latter instance, the fees may but minimum or the average number of days disclose that charges incurred by use of 
need not be disclosed. Similarly, some in the grace period, if the disclosure is a charge car d are payable when the 
card issuers permit waivers of such fees _ identified as a range, minimum or periodic statement reflecting those 
for various reasons; fee waivers may but average, respectively. No disclosure charges is received by the cardholder. 
need not be disclosed as part of the about grace periods for cash advances is The disclosure should be substantially 
paragraph (b)(2) disclosure. If required. similar to that set forth in this 
introductory fees or fee waiver Paragraph (b)(6)—Balance paragraph; it does not have to be 
disclosures are provided in the required | computation method for purchases— identical. Language in the disclosure 
table, a card issuer must also disclose Paragraph (b)(6) (paragraph (b)(1)(vi) in ™ay be modified to more accurately 
the time period the fees or waivers will _ the proposed rule) implements section reflect the circumstances of repayment 
remain in effect. 127(c)(1)(A)(iv) of the act. Credit card under the charge card account. 

Paragraph (b)(3)—Minimum finance _ issuers are required to disclose the Paragraphs (b)(8) through (10)— 
charge. Paragraph (b)(3) (paragraph method of computing the balance on Additional fee disclosures. Paragraphs 
(b)(1)(iii) of the proposed rule) which finance charges will be calculated _(b)(8) through (10) (paragraph (b)(2) in 
implements section 127(c)(1)(A)(ii)(II) of | for the purchase of goods and services. the proposed rule) implement section 
the act and requires credit cardissuers (No disclosure of the method of 127(c)(1)(B) and (c)(4)(B) of the act 
to disclose any minimum or fixed computing the balance for cash which requires credit and charge card 
finance charge that could be imposed for advances is required). In making this issuers to disclose fees for cash 
any period during which any extension disclosure, card issuers are required to advances, late payments or exceeding a 
of credit that is subject to a finance identify the balance of computation credit limit. These disclosures may be 
charge is outstanding. This would occur method used on the account by the provided in the required table along 
where the amount of such finance name provided in the regulation’s with the disclosures mentioned in 
charge is greater than the finance charge definitions of the most common balance _— paragraph (b)(1) through (7) above, or 
that would otherwise be imposed for computation methods in paragraph (g) of | may be provided elsewhere clearly and 
such period under the applicable APR. § 226.5a. Credit card issuers are required conspicuously on or with an application 

Paragraph (b)(4)—Transaction charge to provide an explanation of the balance _or solicitation. 
for purchases. Paragraph (b)(4) computation method used if it is not one Several commenters asked for 
(paragraph (b)(1)(iv) of the proposed of the methods described in the guidance on whether specific types of 
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fees are covered or not covered by 
paragraph (b}(8), the cash advance fee 
disclosure, and paragraph (b)(10), the 
over-the-limit fee disclosure. Paragraph 
(b)(8) requires. only the disclosure of 
cash advance fees that are finance 
charges under § 226.4 of the regulation. 
For example, a charge imposed to obtain 
a cash advance at an ATM is not a 
required disclosure under this section if 
the same charge is imposed for all 
transactions at an ATM whether or not 
they involve an extension of credit (see 
the Official Staff Commentary to 
Regulation Z, 12 CFR 226.4(a)-5 (Supp. I) 
for guidance). The disclosure in 
paragraph (b)(10) of fees for exceeding a 
credit limit does not include other types 
of default or service fees such as a fee 
for reinstating credit privileges or a fee 
for the dishonor of a check drawn ona 
check-accessible credit line that, if paid, 
would have caused the credit limit to be 
exceeded (see the Staff Commentary, 12 
CFR 226.4(c)(2}-2 (Supp. I) for guidance}. 


Paragraph (c)}—Direct Mail Applications 
and Solicitations 

Paragraph (c) (part of paragraph (b) in 
the proposed rule) implements the 
disclosure requirements for direct mail 
applications and solicitations to open a 
credit or charge card account provided 
in section 127(c)(1) and (c)(4)}(A) and (B) 
of the act. In general, disclosures must 
be accurate as of the time of mailing, 
although special rules are contained in 
paragraph (b) concerning the APR 
disclosure:on a card account with a 
variable rate. Applications and 
solicitations mailed to consumers 
through the mailing of catalogs, 
magazines, or other generally available 
publications are subject to the 
requirements of paragraph (e), rather 
than paragraph (c). 


Paragraph (d)—Telephone Applications 
and Solicitations 


Paragraph (d) (paragraph (c) in the 
proposed rule) implements section 
127(c)(2) and (c)(4)} (A) and: (B) of the act 
and contains the disclosure 
requirements for telephone solicitations 
and certain telephone applications to 
open a credit or charge card account. 

Several commenters asked for 
clarification about the type of telephone 
solicitation subject to this paragraph. 
The addition of the definition of a 
solicitation subject to § 226.5a in 
paragraph (a)(1) of this section provides 
clarification on. this point. Paragraph (d) 
applies if a telephone conversation 
between a card issuer and consumer 
may result in the issuance of a card as a 
result of a card issuer-initiated offer to 
open a credit or charge card: account for 
which the card issuer does not require 


any application (that is, a 
‘“preapproved” telephone solicitation). It 
also applies where the card issuer 
initiates the contact and at the same 
time takes application information over 
the telephone. Telephone applications 
initiated by the consumer, however, 
would not be subject to this paragraph. 
Mere telephone inquiries by a card 
issuer as to a consumer’s interest in 
applying for a credit or charge card also 
would not constitute a telephone 
“solicitation” subject to this paragraph. 

Finally, paragraph (d) does not apply 
where no card will be issued—because, 
for example, the consumer indicates that 
he or she does not want the card, or the 
card issuer decides either during the 
telephone conversation or later not to 
issue the card. 

Paragraph (d){1). Paragraph (d)(1) 
implements section 127(c)(2){A) of the 
act, and requires card issuers generally 
to orally disclose these items in 
paragraph (b) that would normally be 
disclosed in tabular format; cash 
advance, late payment and over-the- 
limit fees do not have to be disclosed. 
Card issuers are not required to record 
conversations to evidence compliance 
with this paragraph; written procedures 
indicating how disclosures are made 
under this paragraph would be sufficient 
evidence of compliance. 

Paragraph (d)(2). Paragraph (d)(2) 
implements section 127(c)(2){B) of the 
act which permits an alternative 
disclosure for telephone solicitations 
and applications. The regulation makes 
this alternative disclosure available to 
both credit and charge card issuers. 

If a card issuer does not impose a 
periodic or one-time fee for the issuance 
or availability of a card or does not 
impose such a fee unless the consumer 
signifies acceptance by using the card, 
the card issuer need: not give the oral 
disclosures at the time of the solicitation 
or application. The card issuer, however, 
is required to disclose in writing all of 
the applicable terms required in 
paragraph (b) (in tabular format, to. the 
extent required generally) within 30 
days after the consumer requests the 
card, but.in no event later than the 
delivery of the card. Therefore, if a 
consumer requests a. card during the 
solicitation and the card is sent to the 
consumer 10 days later, for example, the 
disclosures have to be provided at that 
time. 

The card issuer must also explain in 
the written disclosure notice that the 
consumer is not obligated to accept the 
card and that the consumer will not be 
obligated to pay any fee or charge 
disclosed unless the consumer elects to 
accept the card by using it. 
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Paragraph (e}—Applications and 
Solicitations Made Available to General 
Public 


Paragraphs (e) (paragraph (d) in the 
proposed rule) implements the 
disclousre requirements for applications 
and solicitations to open credit and 
charge card accounts that are made 
available to the general public, including 
“take-ones” and those contained in 
catalogs, magazines and other generally 
available publications, as provided in 
section 127(c){3) and (c)(4)(C) of the act. 
(In the case of credit unions, this 
paragraph applies to applications and 
solicitations to open credit or charge 
card accounts made available to those 
in the general field of membership.) 
Applications available only at the 
consumer’s request are not considered 
to be made available to the general 
public; thus, for example, an application 
to open a card account given to a 
consumer at the consumer's request at a 
retail store or in a bank would not be 
covered. 


Some commenters asked for guidance 
on the duty of a card issuer with regard 
to old applications distributed to the 
public prior to the effective date, as 
some of these applications may be in 
locations that are not within the control 
of the card issuer. It is expected that 
card issuers will take steps to see that 
applications with the required 
disclosures are substituted for old ones 
by November 29, 1989, the effective date 
for mandatory compliance with this 
provision. It should be noted that this 
effective date is 90 days later than the 
effective date for mandatory compliance 
for the rest of the rule, which should 
allow sufficient time to accomplish this. 
If an application or solicitation 
distributed prior to the effective date is 
received by the card issuer after the 
effective date for mandatory 
compliance, the card issuer will not be 
deemed to be in violation of the 
FCCCDA so long as the card issuer, in 
processing the application, provides 
disclosures to the consumer in 
accordance with paragraph (e), within.30 
days of receipt of the application, but in 
no event later than the delivery of the 
card. 

Card issuers may satisfy the 
requirements. of paragraph (e) in any of 
three ways. The regulation makes the 
options available to both credit and 
charge card issuers. 

Paragraph (e)(1).. Under the option in 
paragraph (e)(1), the card issuer must 
provide all the required credit 
disclosures, as applicable, in the 
requisite format on the application or 
solicitation, and indicate: (1) That the 
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disclosures are accurate as of the date 
they were printed; (2) the date of 
printing (disclosure of the month and 
year is sufficient to fulfill this 
requirement); (3) that the terms are 
subject to change after such date; and 
(4) that the consumer should contact the 
creditor for any changes in the 
information disclosed. (If a rate is 
variable, § 226.5a(b)(1)(ii) provides that 
any rate in effect 30 days before the 
date of printing is deemed accurate.) 
The card issuer must also provide a 
mailing address, or a toll-free telephone 
number (for nonlocal calls made from an 
area code other than that used in the 
card issuer's dialing area), for 
consumers to obtain information about 
changes in the disclosures. If the card 
issuer elects to provide an address 
rather than a toll-free telephone number, 
the card issuer may also provide a local 
telephone number, rather than a toll-free 
number. All of the disclosures under 
paragraph (e)(1) must be displayed in a 
prominent location on the application or 
solicitation. 

Paragraph (e)(2). Under the option in 
paragraph (e)(2), the card issuer may 
include on or with an application or 
solicitation the disclosures required 
under § 226.6 (a) through (c) of the 
regulation. It should be noted that the 
disclosure of this information alone 
would not satisfy the initial disclosure 
requirements under the TILA. If, 
however, the card issuer in complying 
with this section provides all the 
disclosures required under § 226.6, in a 
form that the consumer may keep, and 
in accordance with the other 
requirements under § 226.6, the card 
issuer will have satisfied the initial 
disclosure requirements under § 226.6 as 
well as the disclosure requirements for 
§ 226.5a. 

Some commenters suggested that the 
requirements in paragraph (e)(1)(ii) 
(disclosure of the printing date and 
related information) be incorporated 
into (e)(2). This suggestion has not been 
taken because the timing requirements 
for the disclosure options differ. The 
disclosures under paragraph (e)(2)(i) 
must, in general, be current as of the 
time that they are made available to the 
public (mailed or delivered), whereas 
the disclosures in paragraph (e)(1)(i) 
need only be current as of the time of 
printing. 

Paragraph (e)(2) also requires the card 
issuer to disclose a toll-free telephone 
number or a mailing address for use in 
asking about changes in the information 
disclosed. 

Paragraph (e)(3). Under the option in 
paragraph (e)(3), a card issuer may 
provide a statement on the application 
or solicitation that there are costs 


associated with the use of the credit or 
charge card and that the applicant can 
contact the card issuer to request 
specific information about those costs 
by calling a toll-free telephone number 
or by writing to an address specified on 
the application or solicitation. The card 
issuer would have to provide both a toll- 
free telephone number (for nonlocal 
calls made from an area code other than 
that used in the card issuer's dialing 
area) and a mailing address at which the 
consumer could contact the card issuer 
to obtain the required information. A 
card issuer may not use this option if the 
card issuer includes on or with the 
application or solicitation any of the 
credit disclosures required by the act. 

Paragraph (e)(4). Regardless of the 
option used, the act provides that, upon 
receiving a request by a consumer for 
any of the credit information required to 
be disclosed under the act, card issuers 
must promptly disclose all of the 
required credit disclosures. Information 
is promptly disclosed if it is given within 
30 days of a consumer's request for 
information but in no event later than 
delivery of the credit or charge card. 

Card issuers need not provide all the 
required credit disclosures in all 
instances. For example, if disclosures 
have been provided in accordance with 
paragraph (e) (1) or (2), and a consumer 
calls or writes a card issuer to obtain 
information about changes in the 
disclosures, the card issuer may provide 
only the items of information that have 
changed; the card issuer may, but would 
not be required to, provide information 
about disclosures for which there are no 
changes from those previously provided 
on or with the application or solicitation. 
Furthermore, if a consumer requested 
only one particular item, the card issuer 
could supply just that requested item 
rather than the entire list of disclosures. 
If, however, the card issuer has made 
disclosures in accordance with the 
option in paragraph (e)(3), and a 
consumer Calls or writes the card issuer 
requesting information about costs, all 
the required disclosure information 
would have to be given. 

A response to an information request 
may be provided orally or in writing, at 
the card issuer’s option, regardless of 
whether the consumer's request is oral 
or written. Further, if the card issuer 
chooses to respond to an information 
request in writing, it may do so using the 
general content and format for either 
paragraph (e) (1) or (2). Information 
provided in writing need not be in a 
tabular format. 
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Paragraph (f}—Special Charge Card 
Rule—Card Issuer and Person Extending 
Credit Not the Same Person 


Paragraph (f) (paragraph (e) of the 
proposed rule) implements section 
127(c)(4)(D) of the act. Where the charge 
card issuer and the person maintaining 
an open-end credit plan that the card 
accesses are different persons, this 
provision permits the charge card issuer 
to disclose only the information required 
for the charge card, and no information 
about the underlying open-end credit 
plan, if the card issuer also discloses to 
the consumer that: (1) The card issuer 
will make an independent decision 
whether to issue the card; (2) the card 
may arrive before the decision is made 
on the open-end plan; and (3) approval 
by the card issuer does not constitute 
approval of the plan. 

The regulation does not impose 
additional disclosure requirements for a 
creditor that maintains the underlying 
open-end credit plan beyond providing 
the initial disclosures in accordance 
with § 226.6 of the regulation. This is the 
case even though the creditor offering 
the open-end credit plan may be 
considered an agent of the charge card 
issuer (see the Official Staff 
Commentary to Regulation Z, 12 CFR 
226.2(a)(7)-1 (Supp. 1). 


Paragraph (g}—Balance Computation 
Methods Defined 


This paragraph sets forth the names 
and definitions of balance computation 
methods. 

Based on comments received, the 
Board has identified four of the most 
common methods for determining the 
balance for purchases upon which the 
finance charge will be computed. In two 
of the four general methods identified, 
the Board has determined that the name 
of the method must be modified by a 
parenthetical indicating whether new 
purchases are included in, or excluded 
from, the balance. (References to 
“transactions” have been changed to 
“purchases” to more clearly indicate 
that the balance method disclosed is 
that for purchases of goods and services 
and not for other transactions such as 
cash advances.) The four methods which 
are to be disclosed by name pursuant to 
the requirements of paragraph (b)(6) are: 
(1) Average daily balance (including 
new purchases) or (excluding new 
purchases); (2) Two-cycle average daily 
balance (including new purchases) or 
(excluding new purchases); (3) Adjusted 
balance; and (4) Previous balance. 

In its proposal, the Board requested 
comment about whether a separate 
“retroactive” average daily balance 
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method exists which excludes new Paragraph (e)—Disclosures Upon fee. (This does not require disclosure of 
transactions. Several commenters Renewal of Credit or Charge Card a — er — the time period 
responded that they used such a method : can be described.) 
and it has been added as a variant of ieatntatedenatae a and The disclosures under this paragraph 
the general retroactive average daily charge card renewals provided in are subject to the general clear and 
balance method (renamed “two-cycle section 127(d) of the act. Paragraph conspicuous standard under the TILA. 
average daily balance” for greater (e)(1) contains the general rule on The tabular format requirement is not 
precision). Another average daily providing notice of renewal. Paragraph © 4PPlicable (in contrast to the proposed 
balance method, frequently called “true” —_()(2) allows the notice in paragraph rule). Also, as provided in footnotes 8 
or “actuarial” average daily balance, (e)(1) to be given at a later time if and 9 to § 226.5(a), the disclosures need 
has not been identified as a specific certain other disclosures are provided. not be in a form that the consumer may 
balance computation method because The final rule differes somewhat from keep, and the terms “APR” and “finance 
the Board believes that itis the average _the proposed rule in order to further charge” need not be more conspicuous 
daily balance (including new purchases) clarify the requirements for renewal than other terms. If, however, the 
method without a grace period, and notices and to ease compliance. disclosures are provided on a periodic 
therefore may be disclosed using the Paragraph (e)(1). If a card issuer statement (see discussion of paragraph 
name “average daily balance (including imposes any annual or other periodic fee _(€)(3) below) and are interspersed 
new purchases).” In addition, basedon _to renew a credit or charge card account mong or are part of the disclosures 
public comment, the Board has (including a fee based on account required by § 226.7, then the form of 
determined that the daily balance activity or inactivity), the act requires disclosures ordinarily applicable to 
method, which takes account of the the card issuer to provide cardholders § 226.7 would apply. 
balance on each day of a billing cycle, with written notice of the renewal Paragraph (e)(2). Under paragraph 
may be disclosed as “average daily before the scheduled renewal date of the (e)(2), a renewal notice may be delayed 
balance (including new purchases)” or credit or charge card account. The until the mailing or delivery date of the 
“average daily balance (excluding new regulation deems the “scheduled periodic statement on which the renewal 
purchases),” as appropriate, because of _ renewal date” to be the mailing or fee is first billed, if the card issuer also 
the insignificant differences in the delivery date of the periodic statement discloses at that time that the 
impact on a consumer's finance charge on which the fee is first billed to the cardholder has at least 30 days from the 
between the daily and the average daily account. The renewal notice must be time the statement is mailed to avoid 
balance methods. provided at least 30 days or one billing paying the fee, or have the fee 
The ending balance method, in cycle before the “scheduled renewal recredited to the account, where the — 
contrast to the two-cycle average daily date,” whichever is less. The alternative cardholder terminates credit availability 
balance method, does not appear to bea of using a billing cycle has been added on the account (in accordance with the 
common method among card issuers and to accommodate cases where acycle is _ instructions provided by the card issuer 
has not been named. To enable any less than 30 days. under paragraph (e)(1)(ii)). The card 
cards issuers who may use the ending The renewal notice must provide issuer would have to disclose those 
balance method to describe the method disclosure of the applicable items under _ facts, in writing, along with a disclosure 
concisely, however, a brief description § 226.5a(b) (1) through (7) that would that the cardholder may use the card in 
of the ending balance method has been _ apply if the account were renewed. the interim (that is, during the 30-day 
added as a model clause in Appendix (Card issuers need disclose only that period described in paragraph (e)(2)(i)) 
G-i. which would be required under § 226.5a; | without paying the fee. 
The descriptions of the balance therefore, for example, charge card Paragraph (e)(3). The renewal notice 
computation methods disregard issuers would only disclose the disclosures in paragraph (e)(1) or (e)(2) 
variations in the methods resulting from  4PpPlicable items under paragraph (b) (2), may be provided on or with a periodic 
differences in the allocation of (4) and (7) of § 226.5a.) Card issuers statement, or in a separate mailing. If 
payments, in using the posting date as would also have to disclose how and the disclosures under this paragraph are 
compared to the transaction date, the when the cardholders may terminate provided in whole or in part on the back 
grace period, and whether the balance continued credit availability under the ofa periodic statement, the card issuer 
includes unpaid finance charges and account to avoid paying the renewal fee. must include on the front of the 
charges such as late fees and annual A number of commenters pointed out = statement a reference to those 
fees. Such variations in the methods the inapplicability of, or the difficulty in disclosures, for example, along the lines 
described do not constitute different ascertaining, the date a card account of “see reverse side for important 
balance computation methods. “expires” if a renewal fee is not paid, a information” or “upon annual renewal 
5 disclosure required by the act and the of your card see the reverse side for 
Section 226.9—Subsequent Disclosure proposed rule. They pointed out that disclosures about the cost of your card 
Requirements accounts typically do not expire merely = and the actions you may moan p 
‘ i because the fee is not paid by a Some commenters indicated that they 
- — or Charge imposed particular date. Instead, the fee is simply would like to comply with the renewal 
added to the outstanding balance and requirements by preprinting the required 
Paragraph (d)(2) has veen revised to treated the same as any other information on all of their periodic 
add a reference to §226.5a to make it outstanding amount. In light of these statements. This approach is permissible 
clear that under §226.5a(b)(4) a card comments, the statutory requirement to if the card issuer follows the ~- 
issuer is not required to disclose disclose when the account will expire if | requirements of paragraph (e)(2) since 
transaction charges that may be not renewed has been made part of the the renewal fee will appear as a 
imposed by a third party at the time of disclosure in paragraph (e)(1)(ii) by transaction on the periodic statement. If 
honoring a credit or charge card. Such adding to it a disclosure of when the the card issuer follows the requirements 
charges must be disclosed by the third cardholder may terminate credit of paragraph (e)(1), the periodic 
party under §226.9(d)(1). availability to avoid paying the renewal _—_ statement must make clear when the 
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renewal disclosures are applicable, for 
example, by including a special notice at 
the appropriate time that the renewal 
fee will be billed in the following billing 
cycle, or by showing the renewal date as 
a regular entry on all periodic 
statements. 

Section 127(d)(3) of the act permits the 
Board, by regulation, to provide for 
fewer disclosures where an account is 
renewable more frequently than every 
six months. The legislative history 
indicates, however, that the Board 
would have to require, at a minimum, 
the periodic fee disclosure and 
disclosure of any credit term that had 
changed since the last disclosure. The 
Board sought comment on whether an 
abbreviated disclosure scheme would be 
necessary or useful to cover this 
situation but received very little support 
for it. Therefore, the regulation does not 
contain any special rule. 


Paragraph (f}—Change in Credit Card 
Account Insurance Provider 


Paragraph (f) implements section 
127(g) of the act. Credit card issuers that 
offer credit insurance (typically, life, 
disability, and unemployment 
insurance) on the outstanding balance 
on an account are required to make 
certain disclosures to their insured 
consumer cardholders if the card issuers 
change insurance providers. Only 
changes in providers that are initiated 
by the card issuer are covered by the 
notice requirements; therefore, changes 
resulting from mergers or acquisitions of 
insurance companies would not trigger 
these disclosures. The card issuer is 
responsible for the disclosures, although 
they may be given by the insurance 
provider or another third party acting as 
the agent of the card issuer. Credit card 
issuers who pay for credit insurance 
themselves and do not separately charge 
the cardholder are not covered by the 
requirements of this paragraph. Two 
new model forms that may be used to 
comply with paragraph (f) are added to 
the regulation; see the discussion of 
Appendix G, below, for details. 

Paragraph (f)(1). Paragraph (f)(1) 
implements section 127(g)(1) of the act 
which requires that a notice be sent at 
least 30 days before a change in 
insurance providers occurs. The notice 
may be sent on or with a periodic 
statement. The notice must inform the 
cardholder of the upcoming change in 
insurance providers, and indicate that 
the cardholder may discontinue the 
credit insurance. (If discontinuing the 
credit insurance would have some effect 
on the credit plan, the notice may also 
explain that.) In addition, if the change 
in insurance providers will result in an 
increased rate for the cardholder, or if a 


substantial decrease in coverage will 
result, the notice must disclose those 
items to the cardholder. The 
requirements apply to changes in 
coverage terms only and not to changes 
relating solely to service. The reference 
in the proposed rule to “other costs” in 
addition to rate increases and to 
“limitations” in addition to decreases in 
coverage have been deleted as 
unnecessary. 

Paragraph (f)(2). Paragraph (f}(2) 
incorporates section 127(g)(2) of the act. 
It requires that a second notice be 
provided by card issuers when the 
change in insurance providers actually 
occurs. Card issuers are required to 
send this notice no later than 30 days 
after the change. Card issuers are 
required to provide the name and 
address of the new insurance provider, 
and to include a statement that the 
cardholder has the right to discontinue 
the insurance. In addition, card issuers 
must provide a copy of the new policy or 
group certificate, which must contain the 
basic terms and conditions and the 
premium rate. As provided in paragraph 
(f}(4), this notice may be sent on or with 
a periodic statement. (The copy of the 
policy or group certificate could be sent 
along with the periodic statement.) 

Paragraph (f)(3). Paragraph (f}(3) 
incorporates section 127(g)(5) of the act 
and provides a two-part test for 
determining whether a decrease in the 
coverage terms is considered 
substantial. First, the card issuer must 
consider whether the decrease is in a 
significant term of coverage. A list of 
examples of significant terms of 
coverage is provided in the rule. If a 
significant term of coverage is involved, 
the card issuer then must consider, 
under the second part of the test, 
whether the decrease might reasonably 
be expected to affect a cardholder’s 
decision to continue taking insurance 
from the card issuer; if that is the case, 
the decrease must be disclosed in the 
notice. 

Paragraph (f)(4). Paragraph (f}(4) 
allows card issuers the option of 
combining the notice required by 
paragraph (f)(2) with the notice required 
by paragraph (f)(1) so long as the 
combined notice is sent within the time 
limit required under paragraph (f)(1). 
Either or both notices may be provided 
on or with a periodic statement. 


Section 226.14-—Determination of 
Annual Percentage Rate 


Paragraph (b) has been revised to add 
a reference to § 226.5a to make it clear 
that, for purposes of § 226.5a(b)(1), an 
APR is computed by multiplying each 
periodic rate by the number of periods 
in a year. 
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Section 226.16—Advertising 


A few commenters asked for guidance 
on the relationship of the general 
advertising rules in § 226.16 to the 
disclosure requirements in § 226.5a. 
They pointed out the legislative history 
supporting the view that any disclosure 
made under § 226.5a should not be 
considered a “triggering” term for the 
other requirements of § 226.16. The final 
rule therefore contains a footnote to 
§ 226.16(b) to that effect. Disclosure of 
any § 226.6 terms in complying with 
§ 226.5a disclosure requirements does 
not trigger the disclosure requirements 
of § 226.16. 


Section 226.28—Effect on State Laws 


Paragraph (d) implements the new 
preemption provision added to section 
111 of the TILA. Section 127 (c) through 
(f} generally preempts state credit and 
charge card disclosure laws. State laws 
relating to the terms of credit required to 
be disclosed or the manner in which 
such terms must be disclosed are 
preempted as to any credit or charge 
card application or solicitation that is 
subject to 127(c) and as to any renewal 
notice for any account that is subject to 
section 127(d). The preemption of such 
provisions of state law is total, and 
differs from other provisions of the TILA 
which generally preempt only 
inconsistent state laws. 

State laws relating to disclosures 
concerning credit and charge cards 
other than in applications, solicitations, 
or in renewal notices are not preempted. 
For example, a state law concerning 
periodic statements in general would not 
be preempted by the FCCCDA. State 
laws relating to accounts not covered by 
section 127 (c) and (d) (for example, 
business purpose accounts) generally 
are not preempted; however, state laws 
requiring disclosures for credit or charge 
card applications that may be used for 
both consumer and business purposes 
are preempted where the provisions 
covering disclosures for consumer and 
nonconsumer purpose accounts are not 
severable. Of course, a state may 
reenact such a law to apply to accounts 
that are not subject to section 127 (c) or 
(d) (such as business purpose accounts). 

In addition, state laws regulating the 
substance of transactions subject to 
section 127 (c) or (d) are not preempted, 
nor are state laws preempted that 
regulate the form or content of the 
disclosure of information that is 
unrelated to the scope and content of 
information required to be disclosed 
under section 127 (c) or (d). Thus, for 
example, the following types of state 
laws are not preeempted: laws requiring 
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card issuers to offer a grace period or 
prohibiting certain fees in credit or 
charge card transactions; laws such as 
retail installment sales acts and plain 
language laws, unless they regulate the 
disclosure of credit term information in 
credit and charge card applications, 
solicitations or renewal notices; laws 
requiring notice of a consumer's rights 
under antidiscrimination or similar laws; 
and laws notifying consumers about 
credit information available from state 
authorities. Finally, state laws regarding 
the enforcement of the requirements of 
section 127 (c) or (d) or of any 
prohibitions against unfair and 
deceptive acts or practices (such as 
state “mini-FTC acts”) also are not 
preempted. 

Sectin 127(g)(4) of the act contains a 
different preemption standard with 
respect to the insurance disclosures; it 
provides that state laws regulating 
insurance are not preempted by the 
FCCCDA. Some commenters raised 
questions about the scope of this 
provision, some suggesting that the 
provision be read to mean that the 
Federal law does not apply at all in 
states that have any law on the subject, 
others suggesting that the Federal law 
was intended to apply in all states as a 
minimum standard. The Board's view is 
that under the insurance provision in 
section 127(g) of the act, card issuers 
would, in general, have to comply with 
the requirements of both the Federal and 
any state law in this area. 


Appendix G—Open-End Model Forms 
and Clauses 


In conjunction with the final 
disclosure rule, several model forms and 
clauses have been added to Appendix G 
of the regulation. Model clause G—1(e) 
contains a description of the ending 
balance method of computing the 
balance on which finance charges are 
imposed. 

Model form G-10(a) illustrates the 
permissible inclusion in the tabular 
format of all of the regulated disclosures 
for credit card applications and 
solicitations. In model form G—10(B), the 
table includes only that information 
required to be included in the table, 
while the three additional required 
disclosures are illustrated clearly and 
conspicuously outside of the table. Form 
G-10(A) illustrates the permissible 
vertical arrangement of the disclosures, 
while form G-10(B) is arranged to 
display the information horizontally. 
The two forms also illustrate two 
different levels of detail which are 
permissible in disclosing the grace 
period. A separate model from G—10(C) 
has been added to illustrate a disclosure 
for charge card applications and 


solicitations and it reflects all of the 
required disclosures in the table. 


In providing the disclosures required 
in tabular format, card issuers are given 
considerable flexibility: The disclosures 
may be arranged in an order different 
from that in the model forms; may be 
arranged vertically or horizontally; need 
not be highlighted aside from being 
included in the table; and are not 
required to be in any minimum type size. 
Various features from different model 
forms may be combined; for example, 
the shorter grace period disclosure in 
model form G-10B may be used in any 
disclosure. While proper use of the 
model forms will be deemed to comply 
with the regulation, card issuers are 
permitted to use headings and 
disclosures other than those in the forms 
if they are clear and concise and are 
substantially similar to the headings and 
disclosures contained in the model 
forms. (Either the heading or the 
disclosure about the grace period must 
use the term “grace period,” however.) 


In designing forms, card issuers are 
permitted to eliminate inapplicable 
headings and their corresponding boxes. 
For example, if no transaction fee is 
imposed for purchases, the disclosure 
form may retain the “Transaction fee for 
purchases” heading and box, indicating 
“None” in the box, or the heading and 
box may be deleted from the disclosure 
entirely. There is, however, an exception 
for the grace period disclosure: even if 
no grace period exists, this disclosure 
must be retained, stating that fact. 


Card issuers also may disclose more 
than one card program in a single table. 
For example, the table may include 
multiple columns or rows that contain 
the information required under § 226.5a 
applicable to more than one card 
program, such as programs that differ in 
the amount of certain fees, APR, or 
length or existence of a grace period. 
Furthermore, a card issuer that applies a 
different periodic rate for cards in 
different states could include additional 
columns or rows in the table disclosing 
the different rates that apply in different 
states. 


Model clauses G—11(a), (b) and (c) are 
provide to illustrate the additional 
disclosures for applications and 
solicitations that are made available to 
the general public. Model clause G-12 
illustrates the disclosures to be made 
when a charge card may access an 
open-end line of credit offered by 
someone other than the card issuer. 

Model forms G-13 (A) and (B) relate 
to changes in an insurance provider. 
Form G-13(A) lists several significant 
terms of coverage that may be affected 
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by the change in insurance provider. 
The card issuer may list all of these 
potential changes in coverage and place 
a check mark by the applicable changes 
or may include only statements about 
the actual change in coverage. Under 
either approach, the card issuer must 
either explain the change or refer to an 
accompanying copy of the policy or 
group certificate for details of the new 
terms of coverage. Form G-13(A) 
illustrates the permissible combination 
of the two notices required by § 226.9(f). 
Form G-13(A) may be modified for use 
in providing only the disclosures 
required before the change if the card 
issuer chooses to send two separate 
notices, Thus, for example, the 
references to the attached policy or 
certificate would not be required in a 
separate notice prior to a change in the 
insurance provider since the policy or 
certificate need not be provided at that 
time. Model form G-13(B) illustrates the 
disclosures required when the insurance 
provider is changed. Other information 
may be added to the disclosures made 
under § 226.9(f) including, for example, 
an explanation of the effect the 
consumer's cancellation of insurance 
would have on the consumer's credit 
plan. 


(3) Economic Impact Statement 


The Board's Division of Research and 
Statistics has prepared an economic 
impact statement on the revisions to 
Regulation Z. A copy of the analysis 
may be obtained from Publications 
Services, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, at (202) 452-3245. 


List of Subjects in 12 CFR 226 


Advertising; Banks; Banking; 
Consumer protection; Credit; Federal 
Reserve System; Finance; Penalties; 
Rate limitations; Truth in Lending. 


(4) Text of Revisions 


Pursuant to authority granted in 15 
U.S.C. 1604 and sec. 2, Pub. L. No. 100- 
583, 102 Stat. 2960 (to be codified at 15 
U.S.C. 1637(c)(5)) of the TILA, as 
amended, the Board amends Regulation 
Z (12 CFR Part 226) as follows: 


PART 226—[{AMENDED] 


1. The authority citation for Part 226 is 
revised to read as follows: 


Authority: Truth in Lending Act, 15 U.S.C. 
1604 and sec. 2, Pub. L. No. 100-583, 102 Stat. 
2960; sec. 1204{c), Competitive Equality 
Banking Act, Pub. L. No. 100-86, 101 Stat. 552. 
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Subpart A—General 


2. Section 226.1 is amended by 
revising the first sentence of paragraph 
(a) to read as follows: 


§ 226.1 Authority, purpose, coverage, 
organization, enforcement and liability. 

(a) Authority. This regulation, known 
as Regulation Z, is issued by the Board 
of Governors of the Federal Reserve 
System to implement the Federal Truth 
in Lending Act, which is contained in 
Title I of the Consumer Credit Protection 
Act, as amended (15 U.S.C. 1601 et seq.). 


sk * 


3. Section 226.2 is amended by 
revising paragraph (a)(15) and (a)(17)(iv) 
to read as follows: 


§ 226.2 Definitions and rules of 
construction. 


(a) Definitions. * * * 

(15) “Credit card” means any card, 
plate, coupon book, or other single 
credit device that may be used from 
time to time to obtain credit. “Charge 
card” means a credit card on an account 
for which no periodic rate is used to 
compute a finance charge. 


* * * * * 


(17) “Creditor” means: * * * 

(iv) For purposes of Subpart B (except 
for the credit and charge card 
disclosures contained in §§ 226.5a and 
226.9(e) and (f), the finance charge 
disclosures contained in §§ 226.6(a) and 
226.7(d) through (g) and the right of 
rescission set forth in § 226.15) and 
Subpart C, any card issuer that extends 
closed-end credit that is subject to a 
finance charge or is payable by written 
agreement in more than four 
installments. 


* * * * * 


Subpart B—Open-End Credit 


4. Section 226.5 is amended by 
revising footnotes 8 and 9, adding 
paragraphs (a)(3) and (b)(3) and 
republishing paragraph (a)(1) and (a)(2) 
and footnote 7 to read as follows: 


§ 226.5 General disclosure requirements. 


(a) Form of disclosures. (1) The 
creditor shall make the disclosures 
required by this subpart clearly and 
conspicuously in writing,” in a form that 
the consumer may keep.® 


7 The disclosure required by § 226.9(d) when a 
finance charge is imposed at the time of a 
transaction need not be written. 

® The disclosures required under § 226.5a for 
credit and charge card applications and 
solicitations, the alternative summary billing rights 
statement provided for in 226.9(a)(2), the credit and 
charge card renewal disclosures required under 
§ 226.9(e), and the disclosures made under 


(2) The terms “finance charge” and 
“annual percentage rate,” when required 
to be disclosed with a corresponding 
amount or percentage rate, shall be 
more conspicuous than any other 
required disclosure.® 

(3) Certain disclosures required under 
§ 226.5a for credit and charge card 
applications and solicitations must be 
provided in a tabular format or in a 
prominent location in accordance with 
the requirements of that section. 

(b) Time of disclosures.* * * 

(3) Credit and charge card application 
and solicitation disclosures. The card 
issuer shall furnish the disclosures for 
credit and charge card applications and 
solicitations in accordance with the 
timing requirements of § 226.5a. 


* * * * * 


5. A new section 226.5a is added to 
read as follows: 


§ 226.5a Credit and charge card 
applications and solicitations. 

(a) General rules. The card issuer 
shall provide the disclosures required 
under this section on or with a 
solicitation or an application to open a 
credit or charge card account. 

(1) Definition of solicitation. For 
purposes of this section, the term 
“solicitation” means an offer by the card 
issuer to open a credit or charge card 
account that does not require the 
consumer to complete an application. 

(2) Form of disclosures. (i) The 
disclosures in paragraph (b) (1) through 
(7) of this section shall be provided in a 
prominent location on or with an 
application or a solicitation, or other 
applicable document, and in the form of 
a table with headings, content, and 
format substantially similar to any of 
the applicable tables found in Appendix 
G 


(ii) The disclosures in paragraph (b) 
(8) through (10) of this section shall be 
provided either in the table containing 
the disclosures in paragraph (b) (1) 
through (7), or clearly and conspicuously 
elsewhere on or with the application or 
solicitation. 

(iii) The disclosure required under 
paragraph (b)(5) of this section shall 
contain the term “grace period.” 

(iv) The terminology in the disclosures 
under paragraph (b) of this section shall 
be consistent with that to be used in the 
disclosures under §§ 226.6 and 226.7. 


§ 226.10(b) about payment requirements need not be 
in a form that the consumer can keep. 

® The terms need not be more conspicuous when 
used under § 226.5a for credit and charge card 
applications and solicitations under § 226.7(d) on 
periodic statements, under § 226.9(e) in credit and 
charge card renewal disclosures, and under § 226.16 
in advertisements. 
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(3) Exceptions. This section does not 
apply to home equity plans accessible 
by a credit or charge card that are 
subject to the Home Equity Loan 
Consumer Protection Act of 1988, Pub. L. 
No. 100-709; overdraft lines of credit 
tied to asset accounts accessed by check 
guarantee cards or by debit cards; or 
lines of credit accessed by check 
guarantee cards or by debit cards that 
can be used only at automated teller 
machines. 

(4) Fees based on a percentage. If the 
amount of any fee required to be 
disclosed under this section is 
determined on the basis of a percentage 
of another amount, the percentage used 
and the identification of the amount 
against which the percentage is applied 
may be disclosed instead of the amount 
of the fee. 

(5) Certain fees that vary by state. If 
the amount of any fee referred to in 
paragraph (b) (8) through (10) of this 
section varies from state to state, the 
card issuer may disclose the range of the 
fees instead of the amount for each 
state, if the disclosure includes a 
statement that the amount of the fee 
varies from state to state. 

(b) Required disclosures. The card 
issuer shall disclose the items in this 
paragraph on or with an application or a 
solicitation in accordance with the 
requirements of paragraphs (c), (d) or (e) 
of this section. A credit card issuer shall 
disclose all applicable items in this 
paragraph except for paragraph (b)(7) of 
this section. A charge card issuer shall 
disclose the applicable items in 
paragraph (b) (2), (4), and (7) through 
(10) of this section. 

(1) Annual percentage rate. Each 
periodic rate that may be used to 
compute the finance charge on an 
outstanding balance for purchases, 
expressed as an annual percentage rate 
(as determined by § 226.14(b)). When 
more than one rate applies, the range of 
balances to which each rate is 
applicable shall also be disclosed. 

(i) If the account has a variable rate, 
the card issuer shall also disclose the 
fact that the rate may vary and how the 
rate is determined. 

(ii) When variable rate disclosures are 
provided under paragraph (c) of this 
section, an annual percentage rate 
disclosure is accurate if the rate was in 
effect within 60 days before mailing the 
disclosures. When variable rate 
disclosures are provided under 
paragraph (e) of this section, an annual 
percentage rate disclosure is accurate if 
the rate was in effect within 30 days 
before printing the disclosures. 

(2) Fees for issuance or availability. 
Any annual or other periodic fee, 





13866 


expressed as an annualized amount, or 
any other fee that may be imposed for 
the issuance or availability of a credit or 
charge card, including any fee based on 
account activity or inactivity. 

(3) Minimum finance charge. Any 
minimum or fixed finance charge that 
could be imposed during a billing cycle. 

(4) Transaction charges. Any 
transaction charge imposed for the use 
of the card for purchases. 

(5) Grace period. The date by which 
or the period within which any credit 
extended for purchases may be repaid 
without incurring a finance charge. If no 
grace period is provided, that fact must 
be disclosed. If the length of the grace 
period varies, the card issuer may 
disclose the range of days, the minimum 
number of days, or the average number 
of days in the grace period, if the 
disclosure is identified as a range, 
minimum, or average. 

(6) Balance computation method. The 
name of the balance computation 
method listed in paragraph (g) of this 
section that is used to determine the 
balance for purchases on which the 
finance charge is computed, or an 
explanation of the method used if it is 
not listed. The explanation may appear 
outside the table if the table contains a 
reference to the explanation. In 
determining which balance computation 
method to disclose, the card issuer shall 
assume that credit extended for 
purchases will not be repaid within the 
grace period, if any. 

(7) Statement on charge card 
payments. A statement that charges 
incurred by use of the charge card are 
due when the periodic statement is 
received. 

(8) Cash advance fee. Any fee 
imposed for an extension of credit in the 
form of cash. 

(9) Late payment fee. Any fee imposed 
for a late payment. = 

(10) Over-the-limit fee. Any fee 
imposed for exceeding a credit limit. 

(c) Direct mail applications and 
solicitations. The card issuer shall 
disclose the applicable items in 
paragraph (b) of this section on or with 
an application or solicitation that is 
mailed to consumers. 

(d) Telephone applications and 
solicitations—{i) Oral disclosure. The 
card issuer shall orally disclose the 
information in paragraph (b) (1) through 
(7) of this section, to the extent 
applicable, in a telephone application or 
solicitation initiated by the card issuer. 

(2) Alternative disclosure. The oral 
disclosure under paragraph (d)(1) of this 
section does not impose a fee described 
in paragraph (b)(2) of this section or 
does not impose such a fee unless the 
consumer uses the card, and the card 


issuer discloses in writing within 30 
days after the consumer requests the 
card (but in no event later than the 
delivery of the card) the following: 

(i) The applicable information in 
paragraph (b) of this section; and 

(ii) The fact that the consumer need 
not accept the card or pay any fee 
disclosed unless the consumer uses the 
card. 

(e) Applications and solicitations 
made available to general public. The 
card issuer shall provide disclosures, to 
the extent applicable, on or with an 
application or solicitation that is made 
available to the general public, including 
one contained in a catalog, magazine, or 
other generally available publication. 
The disclosures shall be provided in 
accordance with paragraph (e) (1), (2) or 
(3) of this section. 

(1) Disclosure of required credit 
information. The card issuer may 
disclose in a prominent location on the 
application or solicitation the following: 

(i) The applicable information in 
paragraph (b) of this section; 

(ii) The date the required information 
was printed, including a statement that 
the required information was accurate 
as of that date and is subject to change 
after that date; and 

(iii) A statement that the consumer 
should contact the card issuer for any 
change in the required information since 
it was printed, and a toll-free telephone 
number or a mailing address for that 

urpose. 

(2) Inclusion of certain initial 
disclosures. The card issuer may 
disclose on or with the application or 
solicitation the following: 

(i) The disclosures required under 
§ 226.6 (a) through (c); and 

(ii) A statement that the consumer 
should contact the card issuer for any 
change in the required information, and 
a toll-free telephone number or a mailing 
address for that purpose. 

(3) No disclosure of credit 
information. If none of the items in 
paragraph (b) of this section is provided 
on or with the application or solicitation, 
the card issuer may state in a prominent 
location on the application or 
solicitation the following: 

(i) There are costs associated with the 
use of the card; and 

(ii) The consumer may contact the 
card issuer to request specific 
information about the costs, along with 
a toll-free telephone number and a 
mailing address for that purpose. 

(4) Prompt response to requests for 
information. Upon receiving a request 
for any of the information referred to in 
this paragraph, the card issuer shall 
promptly and fully disclose the 
information requested. 
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(f) Special charge card rule—card 
issuer and person extending credit not 
the same person. If a cardholder may by 
use of a charge card access an open-end 
credit plan that is not maintained by the 
charge card issuer, the card issuer need 
not provide the disclosures in 
paragraphs (c), (d) or (e) of this section 
for the open-end credit plan if the card 
issuer states on or with an application 
or a solicitation the following: 

(1) The card issuer will make an 
independent decision whether to issue 
the card; 

(2) The charge card may arrive before 
the decision is made about extending 
credit under the open-end credit plan; 
and 

(3) Approval for the charge card does 
not constitute approval for the open-end 
credit plan. 

(g) Balance computation methods 
defined. The following methods may be 
described by name. Methods that differ 
due to variations such as the allocation 
of payments, whether the finance charge 
begins to accrue on the transaction date 
or the date of posting the transaction, 
the existence or length of a grace period, 
and whether the balance is adjusted by 
charges such as late fees, annual fees 
and unpaid finance charges do not 
constitute separate balance computation 
methods. 

(1)(i) Average daily balance 
(including new purchases). This balance 
is figured by adding the outstanding 
balance (including new purchases and 
deducting payments and credits) for 
each day in the billing cycle, and then 
dividing by the number of days in the 
billing cycle. 

(ii) Average daily balance (excluding 
new purchases). This balance is figured 
by adding the outstanding balance 
(excluding new purchases and deducting 
payments and credits) for each day in 
the billing cycle, and then dividing by 
ihe number of days in the billing cycle. 

(2)(i) Two-cycle average daily 
balance (including new purchases). This 
balance is the sum of the average daily 
balances for two billing cycles. The first 
balance is for the current billing cycle, 
and is figured by adding the outstanding 
balance (including new purchases and 
deducting payments and credits) for 
each day in the billing cycle, and then 
dividing by the number of days in the 
billing cycle. The second balance is for 
the preceding billing cycle and is figured 
in the same way as the first balance. 

(ii) Two-cycle average daily balance 
(excluding new purchases). This 
balance is the sum of the average daily 
balances for two billing cycles. The first 
balance is for the current billing cycle, 
and is figured by adding the outstanding 
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balance (excluding new purchases and 
deducting payments and credits) for 
each day in the billing cycle, and then 
dividing by the number of days in the 
billing cycle. The second balance is for 
the preceding billing cycle and is figured 
in the same way as the first balance. 

(3) Adjusted balance. This balance is 
figured by deducting payments and 
credits made during the billing cycle 
from the outstanding balance at the 
beginning of the billing cycle. 

(4) Previous balance. This balance is 
the outstanding balance at the beginning 
of the billing cycle. 


6. Section 226.9 is amended by 
revising paragraph (d)(2) and adding 
paragraphs (e) and (f) to read as follows: 


§ 226.9 Subsequent disclosure 
requirements. 

(d) Finance charge imposed at time of 
transaction. * * * 

(2) The card issuer, if other than the 
person honoring the consumer's credit 
card, shall have no responsibility for the 
disclosure required by paragraph (d)(1) 
of this section, and shall not consider 
any such charge for purposes of 
§§ 226.5a, 226.6 and 226.7. 

(e) Disclosures upon renewal of credit 
or charge card. (1) Notice prior to 
renewal. Except as provided in 
paragraph (e)(2) of this section, a card 
issuer that imposes any annual or other 
periodic fee to renew a credit or charge 
card account subject to § 226.5a, 
including any fee based on account 
activity or inactivity, shall mail or 
deliver written notice of the renewal to 
the cardholder. The notice shall be 
provided at least 30 days or one billing 
cycle, whichever is less, before the 
mailing or the delivery of the periodic 
statement on which the renewal fee is 
initially charged to the account. The 
notice shall contain the following 
information: 

(i) The disclosures contained in 
§ 226.5a(b) (1) through (7) that would 
apply if the account were renewed; 7” 
an 

(ii) How and when the cardholder 
may terminate credit availability under 
the account to avoid paying the renewal 
fee. 

(2) Delayed notice. The disclosures 
required by paragraph (e)(1) of this 
section may be provided later than the 
time in paragraph (e)(1) of this section, 
but no later than the mailing or the 
delivery of the periodic statement on 
which the renewal fee is initially 
charged to the account, if the card issuer 
also discloses at that time that: 


*™ These disclosures need not be provided in 
tabular format or in a prominent location. 


(i) The cardholder has 30 days from 
the time the periodic statement is mailed 
or delivered to avoid paying the fee or to 
have the fee recredited if the cardholder 
terminates credit availability under the 
account; and 

(ii) The cardholder may use the card 
during the interim period without having 
to pay the fee. 

(3) Notification on periodic 
statements. The disclosures required by 
this paragraph may be made on or with 
a periodic statement. If any of the 
disclosures are provided on the back of 
a periodic statement, the card issuer 
shall include a reference to those 
disclosures on the front of the statement. 

(f) Change in credit card account 
insurance provided—{1) Notice prior to 
change. If a credit card issuer plans to 
change the provider of insurance for 
repayment of all or part of the 
outstanding balance of an open-end 
credit card account subject to § 226.5a, 
the card issuer shall mail or deliver the 
cardholder written notice of the change 
not less than 30 days before the change 
in providers occurs. The notice shall 
also include the following items, to the 
extent applicable: 

(i) Any increase in the rate that will 
result from the change; 

(ii) Any substantial decrease in 
coverage that will result from the 
change; and 

(iii) A statement that the cardholder 
may discontinue the insurance. 

(2) Notice when change in provider 
occurs. If a change described in 
paragraph (f)(1) of this section occurs, 
the card issuer shall provide the 
cardholder with a written notice no later 
than 30 days after the change, including 
the following items, to the extent 
applicable: 

(i) The name and address of the new 
insurance provider; 

(ii) A copy of the new policy or group 
certificate containing the basic terms of 
the insurance, including the rate to be 
charged; and 

(iii) A statement that the cardholder 
may discontinue the insurance. 

(3) Substantial decrease in coverage. 
For purposes of this paragraph, a 
substantial decrease in coverage is a 
decrease in a significant term of 
coverage that might reasonably be 
expected to affect the cardholder's 
decision to continue the insurance. 
Significant terms of coverage include, 
for example, the following: 

(i) Type of coverage provided; 

(ii) Age at which coverage terminates 
or becomes more restrictive; 

(iii) Maximum insurable loan balance, 
maximum periodic benefit payment, 
maximum number of payments, or other 
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term affecting the dollar amount of 
coverage or benefits provided; 

(iv) Eligibility requirements and 
number and identity of persons covered; 

(v) Definition of a key term of 
coverage such as disability; 

(vi) Exclusions from or limitations on 
coverage; and 

(vii) Waiting periods and whether 
coverage is retroactive. 

(4) Combined notification. The notices 
required by paragraph (f) (1) and (2) of 
this section may be combined provided 
the timing requirement of paragraph 
(f}(4) of this section is met. The notices 
may be provided on or with a periodic 
statement. 


7. Section 226.14 is amended by 
revising paragraph (b) to read as 
follows: 


§226.14 Determination of annual 
percentage rate. 

(b) Annual percentage rate for § 226.5a 
disclosures, for initial disclosures and 
for advertising purposes. Where one or 
more periodic rates may be used to 
compute the finance charge, the annual 
percentage rate(s) to be disclosed for 
purposes of § § 226.5a, 226.6(a)(2) and 
226.16(b) shall be computed by 
multiplying each periodic rate by the 
number of periods in a year. 


* * a * * 


8. Section 226.16 is amended by 
adding footnote 36a to paragraph (b} to 
read as follows (paragraph (b) 
introductory text is republished): 


$226.16 Advertising. 

(b) Advertisement of terms that 
require additional disclosures. If any of 
the terms required to be disclosed under 
§ 226.6 is set forth in an advertisement, 
the advertisement shall also clearly and 
conspicuously set forth the 
following: 36* * * * 


* * * * * 


Subpart D—Miscellaneous 


9. Section 226.28 is amended by 
revising the first sentence of paragraph 
{a)(1) and adding paragraph (d) to read 
as follows: 


§226.28 Effect on state laws. 


(a) Inconsistent disclosure 
reguirements. (1) Except as provided in 
paragraph (d) of this section, state law 
requirements that are inconsistent wiih 
the requirements contained in chapter 1 


36¢The disclosures given in accordance with 
§ 226.5a do not constitute advertising terms for 
purposes of the requirements of this section. 
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(General Provisions), chapter 2 (Credit 
Transactions), or chapter 3 (Credit 
Advertising) of the act and the 
implementing provisions of this 
regulation are preempted to the extent 
of the consistency.* * * 


* * * * * 


(d) Special rule for credit and charge 
cards. State law requirements relating to 
the disclosure of credit information in 
any credit or charge card application or 
solicitation that is subject to the 
requirements of section 127(c) of chapter 
2 of the act (§ 226.5a of the regulation) or 
in any renewal notice for a credit or 


charge card that is subject to the 
requirements of section 127(d) of chapter 
2 of the act (§ 226.9(e) of the regulation) 
are preempted. State laws relating tc the 
enforcement of section 127 (c) and (d) of 
the act are not preempted. 

10. Appendix G is amended by adding 
to the introductory language and by 
adding model forms and clauses G-1(e) 
and G-10({A) through G-13(B) to read as 
follows (G—1(a) through (d) and G-2 are 
republished): 

Appendix G—Open-End Model Forms and 
Clauses 


~ * * * 7” 
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G-10{a)-{B) Applications and Solicitations 
Model Forms (Credit Cards) (§ 226.5a(b)) 

G-10(C) Applications and Solicitations Model 
Form (Charge Cards) (§ 226.5a(b)) 

G-11 Applications and Solicitations Made 
Available to General Public Model 
Clauses (§ 226.5a(e)) 

G-12 Charge Card Model Clause (When 
Access to Plan Offered by Another) 

(§ 226.5a(f)) 

G-13(A) Change in Insurance Provider Model 
Form (Combined Notice) (§ 226.9(f)) 

G-13(B) Change in Insurance Provider Model 
Form (§ 226.9(f)(2)) 


BILLING CODE 6210-01-M 
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G-i -- Balance Computation Methods Model Clauses 


(a) Adjusted balance method 


We figure [a portion of] the finance charge on your account by 
applying the periodic rate to the “adjusted balance” of your 
account. We get the “adjusted balance” by taking the balance 
you owed at the end of the previous billing cycle and subtract- 
ing [any unpaid finance charges and] any payments and 
credits received during the present billing cycle. 


(b) Previous balance method 


We figure [a portion of] the finance charge on your account by 
applying the periodic rate to the amount you owe at the 
beginning of each billing cycle [minus any unpaid finance 
charges.] We do not subtract any payments or credits re- 
ceived during the billing cycle. [The amount of payments and 
credits to your account this billing cycle was $ J 


(c) Average daily balance method (excluding current 
transactions) 


We figure [a portion of] the finance charge on your account by 
applying the periodic rate to the “average daily balance” of 
your account (excluding current transactions). To get the 
“average daily balance” we take the beginning balance of your 
account each day and subtract any payments or credits [and 


any unpaid finance charges]. We do not add in any new 
[purchases/advances/loans]. This gives us the daily balance. 
Then, we add all the daily balances for the billing cycle together 
and divide the total by the number of days in the billing cycle. 
This gives us the “average daily balance.” 


(d) Average daily balance method (including current 
transactions) 


We figure [a portion of] the finance charge on your account by 
applying the periodic rate to the “average daily balance” of 
your account (including current transactions). To get the “av- 
erage daily balance” we take the beginning balance of your 
account each day, add any new [purchases/advances/loans], 
and subtract any payments or credits, [and unpaid finance 
charges]. This gives us the daily balance. Then, we add up all 
the daily balances for the billing cycle and divide the total by the 
number of days In the billing cycle. This gives us the “average 
daily balance.” 


(e) Ending balance method 


We figure [a portion of] the finance charge on your account by 
applying the periodic rate to the amount you owe at the end of 
each cycle (including new purchases and deducting payments 
and credits made during the billing cycle). 


G-2 -- Liability for Unauthorized Use Model Clause 


You may be liable for the unauthorized use of your credit 
card [or other term that describes the credit card.] You will not 
be liable for unauthorized use that occurs after you notify 
[name of card issuer or its designee] at [address], orally or in 
writing, of the loss, theft, or possible unauthorized use. In any 
case, your liability will not exceed [insert $50 or any lesser 
amount under agreement with the cardholder.] 


BEST COPY AVAILABLE 
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G-10(A) -- Applications and Solicitations Model Form (Credit Cards) 


Annual percentage rate 
for purchases 


Variable rate Information Your annual percentage rate may vary. The rate is determined by (explanation ). 


You have [__ days] [until ]{notless than days] [between __ and 
days] [___ days on average] to repay your balance: [for purchases] before a finance 
Grace period for repayment charge on purchases will be imposed. 
of balances for purchases 
[You have no grace period in which to repay your balance for purchases before a 
finance charge will be imposed.] 


Method of computing the 
balance for purchases 


[[Annual] [Membership] fee: per year] 
Annual fees [(type of fee ): per year] 
[(type of fee): $ 


Minimum finance charge 


Transaction fee for purchases [$ 1[__® of ] 


Transaction fee for cash Transaction fee for cash advances: ($__s_sdJ[__% of 
advances, and fees for paying Late payment fee: Rs. sis Sof 
late or exceeding the credit limit | Over-the-credit-limit fee: 
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G-10(B) -- Applications and Solicitations Model Form (Credit Cards) 


Annual 
percentage 
rate for 
purchases 


Grace period 

for repayment 
of the balance 
for purchases 


Variable rate 
Information 


Your annual 
percentage rate 
may vary. The 
rate is deter- 
mined by 
(explanation ). 


[ __ days] 
[Until ] 
[Not less than 
_ days] 
[Between __ 
and ___ days] 
[__ days on 
average] 
[None] 


Method of 


computing the 


balance for 
purchases 


Transaction fee for cash advances: [$ ]1[__% of ] 


Transaction 
fee for 
purchases 


Minimum 
finance 
charge 


Annual fees 


[Annual fee: 
$____siperr year] 
[Membership 
fee:$ sper 
year] 

[(type of fee ): 
$____soiper year] 
[(type of fee ): 


Late payment fee: [$ }{__% of ] 


Over-the-credit-limit fee: $ 


G-10(C) -- Applications and Solicitations Model Form (Charge Cards) 


for purchases 


[Annual fee: $ per year] 
[Membership fee: $ per year] 
[(type of fee): $ per year] 


[(type of fee):$___] 


Transaction fee for cash advances, and fees 
for paying late or exceeding the credit limit 


Transaction fee for 
cash advances: [$ }{__®% of ] 


Late paymentfee: [$ }{__% of ] 


Over-the-credit- 
limit fee: 


All charges made on this charge card are due and payable when you receive your periodic statement. 
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G-11 -- Applications and Solicitations Made Available to General Public Model Clauses 


(a) Disclosure of Required Credit Information 


The information about the costs of the card described in this 
[application] [solicitation] is accurate as of (month/year). This 
information may have changed after that date. To find out what 
may have changed, [call us at (telephone number )] [write to us 
at (address )]. 


(b) Disclosure With Account Opening Statement 


To find out about changes in the information in this [application] 
[solicitation], [call us at (telephone number )] [write to us at 
(address )]. 


(c) No Disclosure of Credit information 


There are costs associated with the use of this card. To obtain 
information about these costs, call us at (telephone number) or 
write to us at (address ). 


G-12 -- Charge Card Model Clause (When Access to Plan Offered by Another) 


This charge card may allow you to access credit offered by 
another creditor. Our decision about issuing you a charge card 
will be independent of the other creditor's decision about 
allowing you access to a line of credit. Therefore, approval by 
us to issue you a card does not constitute approval by the other 
creditor to grant you credit privileges. If we issue you a charge 
card, you may receive it before the other creditor decides 
whether or not to grant you credit privileges. 
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G-13(A) -- Change in Insurance Provider Model Form (Combined Notice) 


The credit card account you have with us is insured. This is to notify you that we plan 
to replace your current coverage with insurance coverage from a different insurer. 


If we obtain insurance for your account from a different insurer, you may cancel the 
insurance. 


[Your premium rate will increase to$_ per __] 


[Your coverage will be affected by the following: 


(J The elimination of a type of coverage previously provided to you. [(explana- 
tion)] [See ___ of the attached policy for details.] 


[) A lowering of the age at which your coverage will terminate or will become 
more restrictive. [( explanation )] [See ___ of the attached policy or certificate 
for details.] 


(_] A decrease in your maximum insurable loan balance, maximum periodic 
benefit payment, maximum number of payments, or any other decrease in 
the dollar amount of your coverage or benefits. [(explanation)|[See___ of the 
attached policy or certificate for details.] 


(_] A restriction on the eligibility for benefits for you or others. [(explanation )] 
[See ___ of the attached policy or certificate for details.] 


OJ A restriction in the definition of "disability" or other key term of coverage. 
[(explanation)} [See __ of the attached policy or certificate for details.] 


() The addition of exclusions or limitations that are broader or other than those 
under the current coverage. [(explanation)|[See __ of the attached policy or 
certificate for details.] 


(J An increase in the elimination (waiting) period or a change to nonretroactive 
coverage. [(explanation )] [See __ of the attached policy or certificate for 
details).]] 


[The name and mailing address of the new insurer providing the coverage for your 
account is (name and address ).] 


G-13(B) -- Change in Insurance Provider Model Form 


We have changed the insurer providing the coverage for your 
account. The new insurer's name and address are (name and 
address ). A copy of the new policy or certificate is attached. 


You may cancel the insurance for your account. 
BILLING CODE 6210-01-C 
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By order of the Board of Governors of 
the Federal Reserve System, April 3, 
1989. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 89-8225 Filed 4-5-89; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 87-CE-18-AD; Amdt. 39-6182] 


Airworthiness Directives; Gulfstream 
(Aero Commander) Models 500, 500A, 
500B, 500S, 500U, 520, 560, 560A, 560E, 
560F, 680, 680E, 680F, 680FL, 680F(P), 
680FL(P), 685, 700, and 720 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment revises 
Airworthiness Directive (AD) 87-21-07, 
Amendment 39-5741, applicable to 
Gulfstream (Aero Commander) 500, 600, 
and 700 series airplanes which requires 
the installation of fuel filler port 
restrictors. The FAA has determined 
that the fuel filler restrictor kit required 
by AD 87-21-07 for Gulfstream 700 
series airplanes is inadequate and has 
been redesigned and renumbered. 
Action is taken herein to make the new 
kit mandatory instead of the old one. 
EFFECTIVE DATE: May 5, 1989. 
ADDRESSES: Gulfstream Aerospace 
Technologies, Service Information No. 
SI-209A dated June 7, 1988, applicable to 
this AD may be obtained from 
Gulfstream Aerospace Technologies, 
Wiley Post Airport, P.O. Box 22500, 
Oklahoma City, Oklahoma 73123; or this 
information may be examined at the 
Rules Docket, FAA, Office of the 
Assistant Chief Counsel, Room 1558, 601 
East 12th Street, Kansas City, Missouri 
64106. 

FOR FURTHER INFORMATION CONTACT: 
Alma Ramirez-Hodge, Airplane 
Certification Branch, ASW-150, 
Southwest Region, FAA, Fort Worth, 
Texas 76193-0150; Telephone (817) 624- 
5147. 

SUPPLEMENTARY INFORMATION: AD 87- 
21-07, Amendment 39-5741, (52 FR 
37927, October 13, 1987) currently 
requires the installation of fuel filler 
restrictors on Gulfstream 500, 600, and 
700 series airplanes. After issuing AD 
87-21-07, the FAA determined that the 
kit installation required for Gulfstream 
700 series airplanes is inadequate. 
Gulfstream has redesigned the fuel filler 


port restrictor kit and assigned it a 
separate part number. Therefore, the 
FAA is amending AD 87-21-07 by 
adding Gulfstream Service Information 
No. SI-209A, dated June 7, 1988, which 
has been revised to include the new kit 
part number for the fuel filler port 
restrictor required for the 700 series 
airplanes. Since this amendment is in 
the interest of safety, and imposes no 
additional burden on any person, notice 
and public procedures hereon are 
unnecessary, and the amendment will 
be made effective in less than 30 days. 

The FAA has determined there are 
approximately 1,995 airplanes affected 
by this rule. This amendment will have 
no effect on the original cost estimated 
below. The cost of modifying these 
airplanes would depend on the number 
of fuel filler caps on the airplane. For all 
model airplanes except the 700 Series 
airplanes, the approximate one-time 
cost per tank is $105. The approximate 
one-time. cost for the 700 series airplanes 
is $228. Gulfstream Models 500, 500A, 
500B, 500U, 500S, 520, 560, and 560A 
airplanes have only one filler cap. 
Gulfstream Models 560E, 560F, 680, 680F, 
680F(P), 680FL, 680FL(P), and 720 
airplanes have three filler caps. The 
Gulfstream Model 700 airplanes have 
two filler caps and two optional filler 
caps. The total cost to modify the fleet 
will be $495,830. As a result, the cost of 
complying with this AD as amended will 
not have a significant financial impact 
on any small'entities owning affected 
airplanes. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

Therefore, I certify that this action (1) 
is not a “major rule” under the 
provisions of Executive Order 12291; (2) 
is not a “significant rule” under DOT 
regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 
not have significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the final evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained by contacting the Rule Docket 
at the location provided under the 
caption “ADDRESSES.” 
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List of Subjects in 14 CFR 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the FAA amends § 39.13 of Part 39 of 
the FAR as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By revising and reissuing AD 87-21- 
07, Amendment 39-5741, to read as 
follows: 


Gulfstream (AERO Commander): Applies 
to Models 500, 500A, 500B, 500U, 520, 560, 
560A, 560E, 560F, 680, 680E, 680F, 680F(P), 
680FL{P), and 720 Serial Numbers (S/N) one 
through 1854); and Models 500S (S/N 1755 
through 3323), 680FL (S/N 1261 through 1853), 
685 (S/N 12001 through 12066), and 700 (S/N 
70001 through 70032) airplanes equipped with 
reciprocating engines, certificated in any 
category. ' 

Compliance: Required as indicated unles: 
already accomplished. To preclude misfueling 
of the airplane resulting in engine failure, 
accomplish the following: 

(a) Within the next 12 calendar months 
after the effective date of this revised AD, 
unless already accomplished in accordance 
with the requirements of AD 87-21-07 
effective November 12, 1987, modify all fuel 
filler opening(s) in accordance with the 
applicable instructions contained in 
Gulfstream Service Information No. SI-209A, 
dated June 7, 1988. 

Note: AD 73-6-2, applicable to certain of 
the above-referenced airplanes, is a 
prerequisite to the accomplishment of the 
actions prescribed in this AD. 

(b) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(c) In accordance with FAR Part 43, 
Appendix A, Item (c), the modifications 
required by this AD are preventative 
maintenance and may be performed by the 
holder of a pilot certificate issued under FAR 
Part 61 on airplanes owned or operated by 
him, subject to the limitations of FAR 43.3(g). 
The maintenance record entries required by 
FAR'’s 43.9 and 91.173 must be accomplished. 

(d) An equivalent means of compliance 
with this AD may be used if approved by the 
Manager, Airplane Certification Branch, 
Southwest Region, Department of 
Transportation, FAA, Fort Worth, Texas 
76193-0150, Telephone (817) 624-5150. 

All persons affected by this directive may 
obtain copies of the documents referred to 
herein upon request to the Gulfstream 
Aerospace Corporation, Wiley Post Airport, 
P.O. Box 22500, Oklahoma City, Oklahoma 
73123; or may examine these documents at 
the FAA, Office of the Assistant Chief 
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Counsel, Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. 


This amendment amends AD 87-21- 
07, Amendment 39-5741. 


This amendment becomes effective on 
May 5, 1989. 

Issued in Kansas City, Missouri, on March 
27, 1989. 
Earsa L. Tankesley, 
Acting Manager, Smail Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 89-8121 Filed 4-5-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 88-NM-130-AD; Amdt. 39- 
6183] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, which requires 
inspection of the fuselage between body 
station (BS) 940 and BS 1000 body crown 
crease beam and the intercostal 
structure, and repair, if necessary. This 
amendment is prompted by reports of 
body crease beam web and/or outer tee 
chord cracks between BS 940 and BS 
1000, between stringers 8 left and right. 
The cracking is attributed to cyclic 
loading. This condition, if not corrected, 
could cause in-flight airplane 
depressurization and inability to sustain 
fail-safe loads. 

DATE: Effective May 8, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplanes, P.O. Box 
3707, Seattle, Washington 98124. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, FAA, Northwest 
Mountain Region, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Dan R. Bui, Airframe Branch, ANM- 
1208; telephone (206) 431-1919. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Boeing Model 747 series airplanes, 
which requires periodic inspection of the 
fuselage between body station (BS) 940 


and BS 1000 body crown crease beam 
and the intercostal structure and repair, 
if necessary, was published in the 
Federal Register on November 17, 1988 
(53 FR 46460). The comment period for 
the proposal closed on January 13, 1989. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the one 
comment received. 

The comment was received from the 
Air Transport Association (ATA) of 
America on behalf of its members. Most 
ATA members expressed no objection 
to the proposed rule. 

However, one ATA member requested 
that paragraph A. of the proposed rule 
be revised to clarify the scope of the 
inspection with respect to the fuselage 
skin. This commenter expressed concern 
that cracks in the fuselage skin common 
to the beam outboard flange may not be 
visible from the inside during an internal 
detailed visual inspection of the 
adjacent structure of the crease beam. 
The FAA concurs; it was the intent of 
the proposal that the skin in the area 
common to the crease beam was to be 
inspected both internally and externally 
in accordance with the procedures 
described in the applicable service 
bulletin. The FAA has revised paragraph 
A. of the final rule to clarify the 
inspection. 

This member also requested 
withdrawal of the 6,000-landing repeat 
inspection for modified airplanes 
proposed in paragraph B. The FAA does 
not concur. Although the modification 
will improve the fatigue life of the 
airplane, it will not change the damage 
tolerance characteristics and continued 
inspections are necessary. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule, with the 
clarification previously noted. 

There are approximately 461 Model 
747 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 260 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 16 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$166,400. 

The regulation adopted herein will not 
have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
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with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic impact, positive or negative, 
on a substantial number of small 
entities, because few, if any, Model 747 
airplanes are operated by small entities. 
A final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation Safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. By adding the following new 
airworthiness directive: 


Boeing: Applies to Model 747 series airplanes 
listed in Boeing Service Bulletin 747-53- 
2297, dated June 30, 1988, certificated in 
any category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent depressurization as a result of 
failure of the crease beam and resultant 
adjacent frame failure, accomplish the 
following: 

A. For airplanes not modified in 
accordance with Boeing Service Bulletin 747- 
53-2297, dated June 30, 1988, or Boeing 
Service Bulletin 747-53-2244, dated 
September 20, 1985: 

1. Perform detailed visual and dye 
penetrant inspections of the body crown 
crease beam for cracks, from BS 940 to BS 
1000 and from stringers S-8L to S-8R, at the 
times specified in the table below, in 
accordance with Boeing Service Bulletin 747- 
53-2297, dated June 30, 1988. In addition, 
perform a detailed visual inspection for 
cracks in all adjacent intercostals, skins 
(internal and external), and stringers in the 
same area, in accordance with Boeing Service 
Bulletin 747-53-2297, dated June 30, 1988. 





after 
the effective date of this 


the effective date of this 
AD, but not to exceed 
14,000 total landings on 


the airplane. 
Prior to accumulation of 
10,000 landings. 


2. If no cracks are found, repeat the 
detailed visual and penetrant inspections 
required by paragraph A.1., above, at 
intervals not to exceed 6,000 landings. 

3. If cracks are found, repair in accordance 
Boeing Service Bulletin 747-53-2297, dated 
June 30, 1988, prior to further flight, except as 
noted in paragraph A.4, below. 

4. Repair of cracks less than 1.5 inches: If 
there are no more than three cracks in the 
web and no more than three cracks in any 
one flange of the outer tee chord, repair of the 
crease beam crack may be deferred for up to 
1,500 landings by stop-drilling crack ends in 
accordance with Boeing Service Bulletin 747- 
53-2297, dated June 30, 1988, and repeating 
the detailed visual and penetrant inspection 
required by paragraph A.1., above, at 
intervals not to exceed 250 landings until 
repair in accordance with paragraph A.3., 
above, is accomplished. 

5. Prior to the accumulation of 6,000 
landings after a repair and thereafter at 
intervals not to exceed 6,000 landings, 
perform the detailed visual and penetrant 
inspections for cracks required by paragraph 
A., above, including any crease beam area 
where cracks were found. Before further 
flight, repair any additional cracks found, in 
accordance with a method approved by the 
Manager, Seattle Aircraft Certification Office, 
FAA, Northwest Mountain Region. 

B. For airplanes that have been modified in 
accordance with Boeing Service Bulletin 747- 
53-2297, dated June 30, 1988, or Boeing 
Service Bulletin 747-53-2244, dated 
September 20, 1985: Prior to the accumulation 
of 10,000 landings after the modification, or 
within the next 500 landings after the 
effective date of this AD, whichever occurs 
later, and thereafter at intervals not to 
exceed 6,000 landings, perform the body 
crown crease beam detailed visual and 
penetrant inspections for cracks as required 
by paragraph A., above. If cracks are found, 
prior to further flight, repair in accordance 
with Boeing Service Bulletin 747-53-2297, 
dated June 30, 1988. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note.—The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Manager, Seattle 
Aircraft Certification Office. 


D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, FAA, Northwest 
Mountain Region, 9010 East Marginal 
Way South, Seattle, Washington. 

This amendment becomes effective May 
8, 1989. 

Issued in Seattle, Washington, on March 
28, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-8122 Filed 4—5-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 88-AGL-28] 


Control Zone Alterations; Ann Arbor 
and Detroit Willow Run Airport, 
Michigan 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 


SUMMARY: The nature of this action is to 
alter the Detroit Willow Run Airport, 
MI, and Ann Arbor, MI, control zones to 
accommodate existing Standard 
Instrument Approach Procedures 
(SIAPs) to Willow Run Airport, Detroit, 
MI, and Ann Arbor Municipal Airport, 
Ann Arbor, MI, respectively. This action 
will also eliminate all references to the 
Willow Run Very High Frequency 
Omnidirectional Range Station (VOR) in 
the legal description. 

EFFECTIVE DATE: 0901 u.t.c., July 27, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Harold G. Hale, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7360. 


SUPPLEMENTARY INFORMATION: 
History 

On Monday, January 23, 1989, the 
Federal Aviation Administration (FAA) 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 


Part 71) to modify the control zone 
airspace for Detroit Willow Run Airport, 


MI, and Ann Arbor, MI (54 FR 3076). 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.171 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6E dated January 3, 
1989. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations modifies 
the control zone airspace for Detroit 
Willow Run Airport, MI, and Ann Arbor, 
MI. The legal descriptions for both 
control zones are being modified to 
exclude references to the Willow Run 
VOR and to accommodate existing 
approaches to Willow Run Airport, 
Detroit, MI, and Ann Arbor Municipal 
Airport, Ann Arbor, MI, respectively. 
The modification to the Detroit Willow 
Run Airport control zone eliminates a 
portion of the southwest control zone 
extension which overlies the Ann Arbor, 
MI control zone. That portion of 
airspace will be returned to a 
noncontrolled status. The Ann Arbor, 
MI, control zone will be redescribed 
without the words “excluding that 
portion which overlies the Detroit 
Willow Run Airport, MI, Control Zone.” 

The decommissioning of the Detroit 
Willow Run VOR made it necessary to 
modify these two control zones. The 
facility decommissioning was 
circularized to the aviation public under 
Airspace Case Number 87-AGL-71-NR. 
Aeronautical maps and charts will 
reflect the defined areas which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual fight rule 
requirements. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
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number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended .as follows: 


PART 71—[ AMENDED] 


1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.171 [Amended] 
2. Section 71.171 is amended as 
follows: 


Detroit Willow Run Airport, MI [Revised] 

Within a 5-mile radius of Willow Run 
Airport (lat. 42°14'16’N., long. 83°31'50"W.), 
within 2 miles each side of the Willow Run 
Airport ILS localizer SW course, extending 
from the 5-mile radius zone to the OM, 
excluding the portion subtended by a chord 
drawn between the points of the INT of the 5- 
mile radius zone with the Detroit 
Metropolitan Wayne County Airport, MI, 
control zone. 


Ann Arbor, MI [Revised] 


Within a 5-mile radius of the Ann Arbor 
Municipal Airport (lat. 42°13’22"N., long. 
83°44'40’"W.) The control zone is effective 
during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 


Issued in Des Plaines, Illinois, on March 27, 


Teddy W. Burcham, 

Manager, Air Traffic Division. 

[FR Doc. 89-8123 Filed 4-5-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 73 
[Airspace Docket No. 88-AEA-9] 


Amend Time of Designation of 
Restricted Areas R-4005, R-4006, R- 
4007A and R-4008 Patuxent River, 
Maryland 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

Action: Amendment of final rule prior 
to effective date: 


SUMMARY: This action amends the time 


of designation of Restricted Areas R- 
4005, R-4006, R-4007A and R-4008 
Patuxent River, MD, by removing the 48 
hours advance notice clause for Notice 


to Airmen (NOTAM) activation of the 
areas. The notice clause was inserted as 
a result of an administrative error. 


EFFECTIVE DATE: 0901 u.t.c., April 6, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Paul Gallant, Military Operations 
Branch (ATO-140), Operations Division, 
Air Traffic Operations Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9361. 


SUPPLEMENTARY INFORMATION: 
History 


Federal Register Document 89-3499 
was published on February 15, 1989, 
reducing the published time of 


designation for Restricted Areas R-4005, 


R-4006, R-4007A and R-4008 from 
“continuous” to “0730-2300 local time, 
daily; other times as specified by 
NOTAM issued 48 hours in advance.” 
The 48-hour notice clause was inserted 
due to an administrative error and was 
not intended to be a part of the original 
rule. Further, the nature of the using 
agency’s mission and test activities 
preclude compliance with a 48-hour 
advance notice requirement. This action 
deletes the 48-hour notice clause while 
retaining the original rule’s 
enhancement of airspace management 


through the reduction of restricted areas’ 


times of use. 

The FAA finds good cause for making 
this amendment effective in less than 30 
days after publication because this 
minor amendment does not warrant 
delay of the original effective date. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 


rule” under Executive Order 12291; (2) is 


not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 73 
Aviation safety, Restricted areas. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, the amendatory 
language in Federal Register Document 
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89-3499, as published in the Federal 
Register on February 15, 1989, (54 FR 
6879) is corrected to read as follows: 


PART 73—SPECIAL USE AIRSPACE 


1. The authority citation for Part 73 
continues to read as follows: 

Authority. 49 U.S.C. 1348(a), 1354(a), 1510, 
1522; Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 73.40 [Amended] 
2. Section 73.40 is amended as follows: 


R-4005 Patuxent River, MD [Amended] 


By removing the word “Continuous” and 
substituting the words “0700-2300 local time, 
daily; other times as specified by NOTAM.” 


R-4006 Patuxent River, MD [Amended] 


By removing the word “Continuous” and 
substituting the words “0700-2300 local time, 
daily; other times as specified by NOTAM.” 


R-4007A Patuxent River, MD [Amended] 
By removing the word “Continuous” and 
substituting the words “0700-2300 local time, 
daily; other times as specified by NOTAM.” 

R-4008 Patuxent River, MD [Amended] 


By removing the.word “Continuous” and 
substituting the words ‘0700-2300 local time, 
daily; other times as specified by NOTAM.” 

Issued in Washington, DC, on March 29, 
1989. 

Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

[FR Doc. 89-8124 Filed 4-5-89; 8:45 am] 
BILLING CODE 4910-13-™ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 178 


[Docket No. 87F-0257] 


indirect Food Additives; Adjuvants, 
Production Aids, and Sanitizers 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the additional safe use of 2,4-di-tert- 
butylphenyl-3,5-di-tert-buty]-4- 
hydroxybenzoate as a light stabilizer for 
olefin copolymers. This action is in 
response to a petition filed by Ferro 
Corp. 

DATES: Effective April 6, 1989; written 
objections and requests for a hearing by 
May 8, 1989. 
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ADDRESS: Written objections may be 
sent to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 26857. 


FOR FURTHER INFORMATION CONTACT: 
Julius Smith, Center for Food Safety and 
Applied Nutrition (HFF-335), Food and 
Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 


SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of September 3, 1987 (52 FR 33472), FDA 
announced that a food additive petition 
(FAP 7B4011) had been filed by Ferro 
Corp., 7050 Krick Rd., Bedford, OH 
44146. The firm's petition proposed that 
§ 178.2010 Antioxidants and/or 
stabilizers for polymers (21 CFR 
178.2010) be amended to provide for the 
additional safe use of 2,4-di-tert- 
butylphenyl-3,5-di-tert-butyl-4- 
hydroxybenzoate as a light stabilizer for 
olefin copolymers complying with 

§ 177.1520(c), items 3.1 and 3.2. 

FDA has evaluated data in the 
petition and other relevant material. The 
agency concludes that the proposed 
increased use of the food additive is 
safe, and that 21 CFR 178.2010(b) should 
be amended as set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1{h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before May 8, 1989, file with 
the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 


numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 178 
Food additives, Food packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, Part 178 is amended 
as follows: 


PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 
PRODUCTION AIDS, AND SANITIZERS 


1. The authority citation for 21 CFR 
Part 178 continues to read as follows: 


Authority: Secs. 201(s), 409, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(s), 348); 21 
CFR 5.10 and 5.61. 


2. Section 178.2010 is amended in the 
table of paragraph (b) by revising the 
spelling of the entry “2,4-Di-tert- 
butylpheny] 3,5-di-tert-butyl-4- 
hydroxybenzoate” (CAS Reg. No. 4221- 
80-1) to read “2,4-Di-tert-butylpheny]- 
3,5-di-tert-butyl-4-hydroxybenzoate 
(CAS Reg. No. 4221-80-1)”, and by 
revising item 2 under the heading 
“Limitations” for that entry to read as 
follows: 


§ 178.2010 Antioxidants and/or stabilizers 
for polymers. 


* * * * * 


fad et 


Substances Limitations 


2,4-Di-tert-butyipheny!- For use only: * * * 
3,5-di-tert-butyl-4- 
hydroxybenzoate. 
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Substances Limitations 


(CAS Reg. No. 4221-80- 
1. 


2. At levels not to 
exceed 0.25 percent 
by weight of olefin 
polymers having a 
density of not less 
than 0.94 gram per 
cubic centimeter and 
complying with 
§ 177.1520(c) of this 
chapter, items 2.1, 2.2, 
3.1, and 3.2: (1) when 
used in single-use 
articles that contact 
food of types |, Il, IV- 
B, VI-A, VI-B, Vil-B, 
and Vill, identified in 
table 1 of § 176.170(c) 
of this chapter; and (2) 
when used in 
repeated-use articles 
that contact food of 
types |, Il, Ill, IV, V, VI, 
Vil, VIN, and Ix 
identified in table 1 of 
§ 176.170(c) of this 
chapter. The additive 
is used under 
conditions of use B 
through H described in 
table 2 of § 

176.170(c) of this 
chapter. 


Dated: March 29, 1989. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
(FR Doc. 89-8151 Filed 4-5-89; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 444 
[Docket No. 89N-0033] 


Antibiotic Drugs; Tobramycin- 
Dexamethasone Ophthalmic 
Suspension 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
antibiotic drug regulations to provide for 
the inclusion of accepted standards for a 
new dosage form of tobramycin, 
tobramycin-dexamethasone ophthalmic 
suspension. The manufacturer has 
supplied sufficient data and information 
to establish its safety and efficacy. 


DATES: Effective May 8, 1989; comments, 
notice of participation, and request for 
hearing by May 8, 1989; data, 
information, and analyses to justify a 
hearing by June 5, 1989. 
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ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Peter A. Dionne, Center for Drug 
Evaluation and Research (HFD-520), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-4290. 


SUPPLEMENTARY INFORMATION: FDA has 
evaluated data submitted in accordance 
with regulations promulgated under 
section 507 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 357), as 
amended, with respect to a request for 
approval of a new dosage form of 
tobramycin, tobramycin-dexamethasone 
ophthalmic suspension. The agency has 
concluded that the data supplied by the 
manufacturer concerning this antibiotic 
drug are adequate to establish its safety 
and efficacy when used as directed in 
the labeling and that the regulations 
should be amended by adding new 21 
CFR 444.380c to provide for the inclusion 
of accepted standards for the product. 


Environmental Impact 


The agency has determined under 21 
CFR 25.24(c)(6) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


Submitting Comments and Filing 
Objections 


This final rule announces standards 
that FDA has accepted in a request for 
approval of an antibiotic drug. Because 
this final rule is not controversial and 
because when effective it provides 
notice of accepted standards, FDA finds 
that notice and comment procedure is 
unnecessary and not in the public 
interest. This final rule, therefore, 
becomes effective May 8, 1989. 
However, interested persons may, on or 
before May 8, 1989, submit written 
comments to the Dockets Management 
Branch (address above). Two copies of 
any comments are to be submitted, 
except that individuals may submit one 
copy. Comments are to be identified 
with the docket number found in 
brackets in the heading of this 
document. Received comments may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Any person who will be adversely 
affected by this final rule may file 
objections to it and request a hearing. 
Reasonable grounds for the hearing 


must be shown. Any person who 
decides to seek a hearing must file (1) on 
or before May 8, 1989, a written notice 
of participation and request for hearing, 
and (2) on or before June 5, 1989, the 
data, information, and analyses on 
which the person relies to justify a 
hearing, as specified in 21 CFR 314.300. 
A request for hearing may not rest upon 
mere allegations or denials, but must set 
forth specific facts showing that there is 
a genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 
action taken by this order, or if a request 
for hearing is not made in the required 
format or with the required analyses, the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who request(s) the hearing, 
making findings and conclusions and 
denying a hearing. All submissions must 
be filed in three copies, identified with 
the docket number appearing in the 
heading of this order and filed with the 
Dockets Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 314.300. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 


List of Subjects in 21 CFR Part 444 
Antibiotics. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, Part 444 is amended 
as follows: 


PART 444—OLIGOSACCHARIDE 
ANTIBIOTIC DRUGS 


1. The authority citation for 21 CFR 
Part 444 continues to read as follows: 

Authority: Sec. 507, 59 Stat. 463 as 
amended (21 U.S.C. 357); 21 CFR 5.10. 


2. New § 444.380c is added to Subpart 
D to read as follows: 


§ 444.380c Tobramycin-dexamethasone 
ophthalmic suspension. 

(a) Requirements for certification—(1) 
Standards of identity, strength, quality, 
and purity. Tobramycin-dexamethasone 
ophthalmic suspension is an aqueous 
suspension containing, in each milliliter, 
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3.0 milligrams of tobramycin and 1.0 
milligram of dexamethasone in a 
suitable and harmless aqueous vehicle. 
It may or may not contain one or more 
suitable and harmless dispersants, 
preservatives, buffers, and tonicity 
agents. Its tobramycin potency is 
satisfactory if.it is not less than 90 
percent and not more than 120 percent 
of the number of milligrams of 
tobramycin that it is represented to 
contain. Its dexamethasone content is 
satisfactory if it is not less than 90 
percent and not more than 110 percent 
of the number of milligrams of 
dexamethasone that it is represented to 
contain. It is sterile. Its pH is not less 
than 5.0 and not more than 6.0. It passes 
the identity tests for tobramycin and 
dexamethasone. The tobramycin used 
conforms to the standards prescribed by 
§ 444.80(a)(1), except heavy metals. The 
dexamethasone used conforms to the 
standards prescribed by the USP XXI. 

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 432.5 of this chapter. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of § 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on: 

(A) The tobramycin used in making 
the batch for potency, moisture, pH, 
identity, and residue on ignition. 

(B) The dexamethasone used in 
making the batch for all USP XXI 
specifications. 

(C) The batch for tobramycin potency, 
dexamethasone content, sterility, pH, 
tobramycin identity, and 
dexamethasone identity. 

(ii) Samples, if required by the 
Director, Center for Drug Evaluation and 
Research: 

(A) The tobramycin used in making 
the batch: 10 packages, each containing 
approximately 500 milligrams. 

(B) The batch: 

(1) For all tests except sterility: A 
minimum of 10 immediate containers. 

(2) For sterility testing: 20 immediate 
containers, collected at regular intervals 
throughout each filling operation. 

(b) Tests and methods of assay—(1) 
Tobramycin potency. Proceed as 
directed in § 436.106 of this chapter, 
preparing the sample for assay as 
follows: Dilute an accurately measured 
representative portion of the sample 
with sufficient distilled water to obtain 
a stock solution of convenient 
concentration. Further dilute an aliquot 
of the stock solution with distilled water 
to the reference concentration of 2.5 
micrograms of tobramycin per milliliter 
(estimated). 
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(2) Dexamethasone content. Proceed 
as directed in § 436.216 of this chapter, 
using ambient temperature, an 
ultraviolet detection system operating at 
a wavelength of 254 nanometers, a 
column packed with microparticulate (3 
to 10 micrometers in diameter) reversed 
phase packing material such as 
octadecyl hydrocarbon bonded silicas, a 
flow rate of 1.5 milliliters per minute, 
and an injection volume of 20 
microliters. Mobile phase, working 
standard and sample solutions, system 
suitability requirements, and 
calculations are as follows: 

(i) Mobile phase. Mix 
acetonitrile:water (45:55). Filter the 
mobile phase through a suitable glass 
fiber filter or equivalent that is capable 
of removing particulate contamination 
to 1 micron in diameter. Degas the 
mobile phase just prior to its 
introduction into the chromatograph 
pumping system. 

(ii) Preparation of working standard 
and sample solutions—{A) Working 
standard solution. Accurately weigh 
approximately 25 milligrams of the 
dexamethasone working standard into a 
25-milliliter volumetric flask containing 
methanol. Shake until dissolved. Dilute 
to volume with methanol. Further dilute 
4.0 milliliters of this solution to 100 
milliliters with methanol to obtain a 
solution containing approximately 40 
micrograms of dexamethasone per 
milliliter. Mix well. 

(B) Sample solutions. Remove an 
accurately measured representative 
portion from each container. Dilute the 
solution thus obtained with sufficient 
methanol to obtain a solution containing 
40 micrograms of dexamethasone per 
milliliter (estimated). 

(iii) System suitability requirements— 
(A) Tailing factor. The tailing factor (7) 
is satisfactory if it is not more than 1.6 at 
10 percent of peak height in lieu of 5 
percent of peak height. 

(B) Efficiency of the column. The 
efficiency of the column (7) is 
satisfactory if it is greater than 5,500 
theoretical plates. 

(C) Resolution. The resolution (R) 
between the peak for dexamethasone 
and its nearest eluting impurity is 
satisfactory if it is not less than 1.1. 

(D) Coefficient of variation. The 
coefficient of variation (Sr in percent) of 
5 replicate injections is satisfactory if it 
is not more than 2.0 percent. If the 
system suitability requirements have 
been met, then proceed as described in 
§ 436.216(b) of this chapter. Alternate 
chromatographic conditions are 


acceptable provided reproducibility and 


resolution are comparable to the system. 


However, the sample preparation 
described in paragraph (b)(2)(ii)(B) of 
this section should not be changed. 

(iv) Calculations. Calculate the 
dexamethasone content of the container 
as follows: 


Milligrams of 
dexamethasone = 
per container 


AuXPsxd 
As X 1,000 


where: 

Au=Area of the dexamethasone peak 
in the chromatogram of the sample (at a 
retention time equal to that observed for 
the standard); 

As = Area of the dexamethasone peak 
in the chromatogram of the 
dexamethasone working standard; 

P,=Dexamethasone content in the 
dexamethasone working standard 
solution in micrograms per milliliter; and 

d=Dilution factor of the sample. 

(3) Sterility. Proceed as directed in 
§ 436.20 of this chapter, using the 
method described in paragraph (e)(1) of 
that section. 

(4) pH. Proceed as directed in 
§ 436.202 of this chapter, using the 
undiluted solution. 

(5) Tobramycin identity. Proceed as 
directed in § 436.318 of this chapter, 
except prepare the sample for assay as 
follows; decant 1 milliliter into a test 
tube. Add 100 milligrams of sodium 
sulfate to the test tube and shake until 
the sodium sulfate has been dispersed. 
Centrifuge to obtain a clear supernatant. 
Use the supernatant as the sample 
solution. 

(6) Dexamethasone identity. The high- 
pressure liquid chromatogram of the 
sample determined as directed in 
paragraph (b)(2) of this section, 
compares qualitatively to that of the 
dexamethasone working standard. 


Dated: March 28, 1989. 
Daniel L. Michels, 


Director, Office of Compliance, Center for 
Drug Evaluation and Research. 

[FR Doc. 89-8152 Filed 4-5—89; 8:45 am] 
BILLING CODE 4160-01-M 
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21 CFR Part 176 
[Docket No. 87F-0206] 


indirect Food Additives, Paper and 
Paperboard Components 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of a polymer prepared from 
urea, ethanedial, formaldehyde, and 
propionaldehyde for use as a starch and 
protein reactant in coatings for paper 
and paperboard intended to contact dry 
food. This action is in response to a 
petition filed by Sun Chemical Corp. 
(now known as Sequa Chemicals). 
DATES: Effective April 6, 1989; written 
objections and requests for a hearing by 
May 8, 1989. 

ADDRESS: Written objections may be 
sent to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 


_ Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Andrew D. Laumbach, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C 
Street SW., Washington, DC 20204, 202- 
472-5690. 


SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of July 16, 1987 (52 FR 26740), FDA 
announced that a food additive petition 
(FAP 7B4006) had been filed by Sun 
Chemical Corp., P.O. Box 70, Chester, 
SC 29706, proposing that § 176.180 
Components of paper and paperboard in 
contact with dry food (21 CFR 176.180) 
be amended to provide for the safe use 
of a polymer prepared from urea, 
ethanedial, formaldehyde, and 
propionaldehyde for use as a starch and 
protein reactant in coatings for paper 
and paperboard intended to contact dry 
food. 

The company changed its name after 
the filing of the petition. The new 
company name is Sequa Chemicals, One 
Sequa Dr., Chester, SC 29706-0070. 

FDA has evaluated data in the 
petition and other relevant material. The 
agency concludes that the proposed 
food additive use is safe, and that 21 
CFR 176.180 should be amended in 
paragraph (b)(2) as set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
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petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before May 8, 1989 file with 
the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 176 


Food additives, Food packaging, Paper 
and paperboard. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, Part 176 is amended 
as follows: 


PART 176—INDIRECT FOOD 
ADDITIVES: PAPER AND 
PAPERBOARD COMPONENTS 


1. The authority citation for 21 CFR 
Part 176 continues to read as follows: 


Authority: Secs. 201(s), 409, 72 Stat. 1784— 
1788 as amended (21 U.S.C. 321(s), 348}; 21 
CFR 5.10 and 5.61. 


2. Section 176.180.is amended in the 
table in paragraph (b)(2) by 
alphabetically adding a new entry under 
the headings “List of substances” and 
“Limitations” to read as follows: 


§ 176.180 Components of paper and 
paperboard in contact with dry food. 
eas 
(2) 


List of substances Limitations 


Dated: March 29, 1989. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 89-8150 Filed 45-89; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE TREASURY 
Office of Foreign Assets Control 
31 CFR Part 515 


Cuban Assets Control Regulations 


AGENCY: Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule describes the 
procedures to be followed in issuing 
specific licenses to persons who engage 
in service transactions related to travel 
to Cuba, carrier service transactions 
related to travel to Cuba, and service 
transactions related to forwarding 
remittances to close relatives in Cuba. 
The Regulations were amended on 
November 23, 1988, to require persons 
engaged in these services to secure 
specific licenses. This rule delineates 
the procedures that will be followed by 
the Office of Foreign Assets Control in 
processing license applications. 
EFFECTIVE DATE: April 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
William B. Hoffman, Chief Counsel 
(telephone: 202/376-0412) or Steven I. 
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Pinter, Chief of Licensing (telephone: 
202/376-0236), Office of Foreign Assets 
Control, Department of the Treasury, 
1331 G Street NW., Washington, DC 
20220. 


SUPPLEMENTARY INFORMATION: The 
amendment provides that applicants are 
to be granted provisional authority after 
submitting satisfactory license 
applications, pending completion of the 
license application review process. As 
part of that process, the public is invited 
to comment concerning the qualification 
and fitness of applicants. The rule also 
explains the general criteria on which a 
license may be denied, suspended, or 
revoked. 

Because the Regulations involve a 
foreign affairs function, Executive Order 
12291 and the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required under the Administrative 
Procedure Act or any other law, the 
provisions of the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., are also 
inapplicable. 


List of Subjects in 31 CFR Part 515 


Administrative practice and 
procedure, Cuba, Currency, Travel and 
transportation expenses. 


PART 515—[AMENDED] 


1. The “Authority” citation for Part 
515 continues to read as follows: 


Authority: 50 U.S.C. App. 5, as amended; 22 
U.S.C. 2370(a); Proc. 3447, 27 FR 1085, 3 CFR 
1959-1963 Comp. p. 157; E.O. 9193, 7 FR 5205, 
3 CFR 1938-1943 Cum. Supp. p. 1174; E.O. 
9989, 13 FR 4891, 3 CFR 1943-1946 Comp. p. 
748. 


2. Paragraph (i)(3) is added to 
§ 515.560 to read as follows: 


§ 515.560 Certain transactions incident to 
travel to and within Cuba. 


* * * * * 


(i) * * 

(3) Procedures governing issuance, 
denial, suspension, or revocation of 
licenses.—{i) Provisional authority. 
Following submission ofa complete __ 
application as described in paragraphs 
(i)(1)(iii) and (i)(2)(iii), the applicant will 
be notified in writing that provisional 
authority has been granted to provide 
the services contemplated in the 
application. This provisional authority 
to provide services will remain in effect 
pending a final decision to grant or deny 
the license. 
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(ii) Application review process. 
Information submitted by the applicant 
will be reviewed and investigated. As 
part of this investigation, the applicant's 
name and business address will be 
published in a Federal Register notice 
inviting public comment on the fitness 
and qualifications of the applicant. To 
the extent permitted by law, the identity 
of members of the public submitting 
information will be held in confidence 
and will not be released without the 
express permission of the person 
submitting information. All information 
submitted will be evaluated to 
determine its reliability and relevance to 
the investigation of the applicant's 
fitness and qualifications. The public 
will be invited to provide comment 
concerning the following: 

(A) Any evidence of discrimination 
based on race, color, religion, sex, 
citizenship, place of birth, national 
origin, or ability to pay (charging 
different amounts based on the financial 
means of travelers) with regard to the 
provision of or payment required for 
accommodations and meals, or other 
services provided in connection with 
travel to, from, or within Cuba; 

(B) Any evidence of demanding, 
soliciting, receiving, or forwarding to 
Cuba payments or remittances in excess 
of the amounts permitted by § 515.563 of 
the Cuban Assets Control Regulations, 
namely family remittances to close 
relatives in amounts not to exceed $500 
in any consecutive 3-month period to 
any one payee or household and 
remittances for the purpose of enabling 
emigration from Cuba on a one-time 
basis in an amount not to exceed $500 to 
any one payee; 

(C) Any evidence of charging any fees 
prohibited by U.S. law or any arbitrary 
and exorbitant fees which exceed both 
official Cuban government consular fees 
and reasonable service charges; 

(iii) Additional information. The 
applicant may be required to provide 
additional information to supplement 
the initial application if the information 
is considered relevant to the 
investigation of the license application. 

(iv) Denial of license.—{A) Notice of 
denial. If the Secretary of the Treasury 
(or any person designated by him) 
determines that the application for a 
license to engage in service transactions 
related to travel to Cuba or carrier 
service transactions related to travel to 
Cuba should be denied for any reason, 
notice of denial shall be given to the 
applicant. The notice of denial shall 
state the reasons why the license was 
not issued. 

(B) Grounds for denial. The causes 
sufficient to justify denial of an 


application for a license may include, 
but need not be limited to: 

(1) Any cause which would justify 
suspension or revocation of the license 
of a service provider pursuant to 
§ 515.560(i)(3)(v); 

(2) Failure to file a full and complete 
application; 

(3) Any willful misstatement of 
pertinent facts in the application; 

(4) Evidence indicating that the 
applicant participates in discriminatory 
practices of the Cuban Government 
against certain residents and citizens of 
the United States as described in 
§ 515.560(i}(1)(ii); 

(5) A reputation imputing to the 
applicant criminal, dishonest, or 
unethical conduct, or a record of such 
conduct. 

(v) Suspension or revocation of a 
license. A license issued pursuant to this 
section may be suspended for a specific 
period of time, or revoked for the 
following reasons: 

(A) The licensee has willfully made or 
caused to be made in any application for 
any license, request for a ruling or 
opinion, or report to be filed with the 
Office of Foreign Assets Control, any 
statement that was, at the time and in 
light of the circumstances under which it 
was made, false or misleading with 
respect to any material fact, or has 
omitted to state in any application, 
request for ruling or opinion, or report 
any material fact that was required; 

(B) The licensee has been convicted, 
at any time after filing an application for 
a license under sections 515.560 or 
515.653, or any felony or misdemeanor 
that: 

(1) Involved the importation, 
exportation, or transfer of property in 
violation of any law or regulation 
administered by the Office of Foreign 
Assets Control; 

(2) Arose directly out of the conduct of 
the business covered by the license; or 

(3) Involved larceny, extortion, 
forgery, counterfeiting, fraudulent 
concealment, embezzlement, fraudulent 
conversion, misappropriation of funds, a 
violation of the Customs laws, export or 
import control laws, or banking laws. 

(C) The licensee has violated any 
provision of law enforced by the Office 
of Foreign Assets Control or the rules or 
regulations issued under any such 
provision; 

(D) The licensee has counceled, 
commanded, induced, procured, or 
knowingly aided or abetted the violation 
by any other person of any provision of 
any law or regulation referred to above; 

(E) The licensee has, in the course of 
the business covered by the license, 
with felonious intent, in any manner 
willfully and knowingly deceived, 
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defrauded, misled, threatened, or 
coerced any client or prospective client; 
or 

(F) The licensee has committed any 
other act or omission that demonstrates 
his unfitness to conduct the business 
covered by the license. 

3. Paragraph (d)(7) of 515.563 is added 
to read as follows: 


§ 515.563 Family remittances to nationals 
of Cuba. 


* * * * * 


(d) **e * 

(7) Procedures governing issuance, 
denial, suspension, or revocation of 
licenses. The procedures described in 
§ 515.560(i)(3) of this part apply to the 
issuance, denial, suspension, or 
revocation of licenses for authority to 
engage in service transactions relating 
to forwarding remittances to close 
relatives in Cuba. 


Dated: March 8, 1989. 
R. Richard Newcomb, 
Director, Office of Foreign Assets Control. 


Approved: 
Salvatore R. Martoche, 
Assistant Secretary (Enforcement). 
[FR Doc. 89-8238 Filed 44-89; 3:36 pm] 
BILLING CODE 4810-25-M 


31 CFR Part 565 


Panamanian Transactions Regulations 


AGENCY: Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Treasury Department is 
amending the Panamanian Transactions 
Regulations to add Banco Institucional 
Patria to the list of Panamanian 
governmental entities. 

The Panamanian Transactions 
Regulations, 31 CFR Part 565 (the 
“Regulations”}, were issued by the 
Treasury Department to implement 
Executive Order No. 12635 of April 8, 
1988 (53 FR 12134, April 12, 1988), in 
which the President declared a national 
emergency with respect to Panama, 
invoking the authority, inter alia, of the 
International Emergency Economic 
Powers Act (50 U.S.C. 1701 et seq.), and 
ordered specific measures against the 
Noriega/Solis regime in Panama. 

This rule amends Appendix A to Part 
565 to add a newly created bank of the 
Noriega/Solia regime, Banco 
Institucional Patria, to the list of 
Panamanian governmental entities 
subject to the sanctions. 


EFFECTIVE DATE: April 6, 1989. 


FOR FURTHER INFORMAT*ON CONTACT: 
William 8B. Hoffman, Chief Counsel, 
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Office of Foreign Assets Control, 
Department of the Treasury, 
Washington, DC 20220, Tel.: (202) 376- 
0412. 

SUPPLEMENTARY INFORMATION: Because 
the Regulations involve a foreign affairs 
function, the provisions of the 
Administrative Procedure Act, 5 U.S.C. 
553, requiring notice of proposed 
rulemaking, opportunity for public 
participation, and delay in effective 
date, are inapplicable. Because no 
notice of proposed rulemaking is 
required for this rule, the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., does 
not apply. Because the Regulations are 
issued with respect to a foreign affairs 
function of the United States, they are 
not subject to Executive Order 12291 of 
February 17, 1981, dealing with Federal 
regulations. 


List of Subjects in 31 CFR Part 565 
Panama, Banking. 


For the reasons set forth in the 
preamble, 31 CFR Part 565 is amended 
as follows: 


PART 565—PANAMANIAN 
TRANSACTIONS REGULATIONS 


1. The “Authority” citation for Part 
565 continues to read as follows: 


Authority: 50 U.S.C. 1701 et seq., E.O. 
12635, 53 FR 12134 (April 12, 1988). 


2. Appendix A to Part 565— 
Panamanian Governmental Entities is 
amended by inserting alphabetically 
“Banco Institucional Patria (Institutional 
Bank of the Fatherland)” in the list 
contained in Appendix A. 

Dated: March 14, 1989. 

R. Richard Newcomb, 
Director, Office of Foreign Assets Control. 

Approved: March 23, 1989. 

Salvatore R. Martoche, 

Assistant Secretary, (Enforcement). 
[FR Doc. 89-8239 Filed 44-89; 3:36 pm] 
BILLING CODE 4810-25-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 165 
{CGDI 89-008] 


Security Zone Regulations; Walkers 
Point, Kennebunkport, ME 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


sumMMARY: The Coast Guard is 
establishing a security zone in the area 
of Walkers Point, Kennebunkport, 


Maine. This security zone is needed to 
protect the national interests of the 
United States; specifically to provide for 
the protection of the President of the 
United States while he is in residence at 
Walkers Point. Entry into this zone is 
prohibited unless authorized by the 
Captain of the Port, Portland, Maine. 
EFFECTIVE DATE: This regulation is 
effective upon April 6, 1989. 

ADDRESS: Comments should be mailed 
to Commanding Officer, U.S. Coast 
Guard Marine Safety Office, P.O. Box 
108, DTS, Portland, Maine, 04112-0108. 
The comments will be available for 
inspection and copying at the Marine 
Safety Office, 312 Fore Street, Portland, 
Maine. Normal office hours are between 
7:30 a.m. and 4:00 p.m., Monday through 
Friday, except holidays. Comments may 
also be hand-delivered to this address. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Scott Kuhaneck at Marine 
Safety Office, Portland at (207) 780-3251. 


SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking (NPRM) was not 
published for this regulation and good 
cause exists for making it effective in 
less than 30 days from the date of 
publication. Publishing an NPRM and 
delaying its effective date would be 
contrary to the public interest since 
immediate action is needed to safeguard 
and prevent injury to the President of 
the United States. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this final rulemaking does not have 
sufficient federalism implications to 
warrant a Federalism Assessment. 


Drafting Information 


The drafters of this notice are 
Lieutenant Scott Kuhaneck, project 
officer, Marine Safety Office Portland 
and Lieutenant John Gately, project 
attorney, First Coast Guard District 
Legal Office. 


Discussion of the Regulation 


From time to time the President of the 
United States will visit his private 
residence on Walkers Point, 
Kennebunkport, Maine. The frequency 
and duration of these visits will vary. 
For this reason and to ensure that the 
actual times and dates of these visits are 
kept confidential, a permanent security 
zone is being established to protect the 
President of the United States. This 
security zone will encompass the 
shoreline and water area approximately 
500 yards from the grounds of Walkers 
Point, Kennebunkport, Maine. This 
security zone is delineated by buoys 
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(white buoys marked in orange 
indicating an exclusionary area) which 
mark the outer boundary of the zone. As 
previously stated in the preamble, entry 
into this zone is prohibited without the 
permission of the Captain of the Port, 
Portland, Maine. Coast Guard 
representatives will be on scene to 
enforce this security zone. 

The waters immediately adjacent to 
Walkers Point are heavily fished by 
local lobstermen. Excluding these 
lobstermen from this area may have a 
significant economic impact on their 
businesses. With this in mind, the Coast 
Guard and representatives of the United 
States Secret Service, local municipal 
officials and area lobstermen have met 
and discussed this matter. Those 
lobstermen who need entry into this 
security zone to work their traps have 
agreed to meet certain requirements and 
follow certain procedures to maximize 
the integrity of this security zone. Once 
these criteria are met, these lobstermen 
will be allowed entry into this zone with 
Captain of the Port approval to work 
their traps. At the completion of their 
work, the lobstermen will depart the 
security zone. The exact specifics of 
entry into this security zone will be 
coordinated by the Coast Guard Captain 
of the Port. 

All other known parties of interest 
have been consulted and it has been 
determined that this zone will have no 
impact upon them. This regulation is 
issued pursuant to 50 U.S.C. 191 as set 
out in the authority citation for all of 
Part 165. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine Safety, Navigation 
(water), Security measures, vessels, 
waterways. 


Final Regulation 
In consideration of the foregoing, Part 


165 of Title 33, Code of Federal 
Regulations is amended as follows: 


PART 165—[AMENDED] 


1. The authority citation for Part 165 
continues to read as follows: 
Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 33 


CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5, 49 
CFR 1.46. 


2. A new § 165.102 is added to read as 
follows: 


§ 165.102 Security Zone; Walkers Point, 
Kennebunkport ME. 

(a) Location. The following area is a 
security zone: From point of land 
located on Cape Arundel at latitude 43° 
20.4’ North, Iongitude 070° 28.0’ West; 
thence to a point approximately 500 
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yards southwest of Walkers Point 
located at latitude 43° 20.2’ North, 
longitude 070° 27.9’ West; thence to a 
point located approximately 500 yards 
south of Walkers Point at latitude 43° 
20.1’ North, longitude 070° 27.6' West; 
thence to a point located approximately 
southeast of Walkers Point at latitude 
43° 20.4’ North, longitude 070° 27.2' 
West; thence to an unnamed point of 
land located at 43° 20.9’ North, longitude 
070° 27.1’ West; thence along the 
shoreline of Walkers Point to the 
beginning point. The aforementioned 
offshore positions are approximated by 
white buoys marked in orange 
indicating an exclusionary area. 

(b) Regu/ations. {1} In accordance 
with the general regulations in § 165.33 
of this part, entry into this zone is 
prohibited unless authorized by the 
Captain of the Port, Portland, Maine. 
Section 165.33 also contained other 
general requirements. 

(2) No person may swim upon or 
below the surface of the water within 
the boundaries of this security zone. 


Dated: March 20, 1989. 
R.I. Rybacki, 
Rear Admiral, U.S. Coast Guard Commander, 
First Coast Guard District. 
[FR Doc. 89-8220 Filed 4-5--89; 8:45 am] 
BILLING CODE 4910-14-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

43 CFR Part 3200 

[AA-622-08-4 113-02] 


Geothermal Resources Leasing 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Interim rule. 


sumMMARY: This interim rule amends 
existing regulations to implement the 
Geothermal Steam Act Amendments of 
1988 (Pub. L. 100-443) (Act) which 
provide geothermal operators new 
opportunities to obtain lease term 
extensions or to have leases continue in 
effect. 


DATES: Effective April 6, 1989. 
Comments will be accepted until June 5, 
1989. Comments received or postmarked 
after this date may not be considered in 
the decisionmaking process on the 
issuance of the final rule. 

ADDRESS: Comments should be sent to: 
Director (140), Bureau of Land 
Management, Room 5555, Main Interior 
Building, 1800 C Street NW., 
Washington, DC 20240. 


Comments will be available for public 
review in Room 5555 of the above 
address during regular business hours 
(7:45 a.m. to 4:15 p.m.), Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 
Karl Duscher, (202) 653-2193. 


SUPPLEMENTARY INFORMATION: Prior to 
the Geothermal Steam Act Amendments 
of 1988, a Federal geothermal lease 
could continue beyond the end of its 10- 
year primary term if geothermal 
resources were being produced or 
utilized in commercial quantities, or if 
there was a well capable of production, 
a contract for the sale of such 
production, and utilization would 
commence within 5 years after the end 
of the primary term. A lease could also 
be extended for a period of 5 years 
where the lessee had commenced 
drilling operations prior to the end of the 
primary term and operations were being 
diligently prosecuted at that time. 


The Geothermal Steam Act 
Amendments of 1988 allow a lease to 
continue beyond its primary term 
without having a producing well or a 
contract for the sale of production 
provided, a well has been drilled that is 
capable of producing geothermal 
resources in commercial quantities and 
the operator is making diligent efforts 
toward utilization. Because, by statutory 
definition, such leases are to be treated 
as though they were producing, in 
accordance with existing rules they 
would be placed on a minimum royalty 
basis. The interim rule establishes an 
annual reporting requirement to assist 
the authorized officer in determining 
that diligent efforts are being made. The 
rulemaking also provides lessees a 30- 
day opportunity to submit evidence of 
diligent efforts in the event that the 
authorized officer determines that a 
lease should expire for failure to make 
diligent efforts toward utilization. 

Leases can still be extended for 
drilling over the expiration date. 
However, they can also be extended for 
two successive 5-year periods, either at 
the end of the primary term of the lease 
or at the end of the 5-year extension 
obtained by drilling over expiration. 
Under the Act, to obtain such 
extensions, the operator would have to 
show evidence of bona fide efforts to 
produce or utilize geothermal resources 
in commercial quantities, and would 
have to agree either to make “payments 
in lieu of commercial quantities 
production” or to make “significant 
expenditures” each year during the term 
of the lease extension. The interim rule 
establishes procedures for lessees to 
apply for such extensions. 
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Finally, the interim rule specifies that 
no lease shall be issued, extended, 
renewed, or modified which would 
result in a significant adverse effect on a 
significant thermal feature within a unit 
of the National Park System. Procedures 
governing the determination of adverse 
effects are contained in an interagency 
agreement between the Bureau of Land 
Management, National Park Service, 
U.S. Forest Service and the U.S. 
Geological Survey. 

An interim rule is being issued 
without prior notice of proposed 
rulemaking for the following reasons: 

The Geothermal Steam Act 
Amendments of 1988 ease the criteria by 
which geothermal leases are continued 
past their expiration dates. Two groups 
of lessees will be left in an uncertain 
status if the rules which implement the 
new statutory provisions do not become 
effective immediately. The first group 
are lessees with leases whose primary 
terms would have expired after July 27, 
1984. In Section 115 of the Department of 
the Interior and Related Agencies 
Appropriations Act for Fiscal Year 1987 
(Pub. L. 99-591), Congress extended the 
primary term of these leases until 
December 31, 1988, provided certain 
conditions were met. Congress did not 
address these leases in the Geothermal 
Steam Act Amendments of 1988. The 
second group consists of lessees with 
leases whose primary terms are due to 
expire during 1989 before a final rule 
could reasonably be issued. Both groups 
will have the new statutory benefits 
available to them but no administrative 
process by which to obtain the benefits. 
At the same time, the Bureau will have 
to develop an interim system to hold 
these lease contracts until the 
procedures are in place to process the 
requests for extension. Congress set out 
the new criteria in a detailed manner in 
the statute. The interim rule restates 
these criteria and provides the 
administative procedures by which 
lessees may obtain the new benefits. 
Making this rule effective without 
advance public comment as authorized 
by 5 U.S.C. 553(b)(B) is consistent with 
the principle that the public interest is 
best served by straightforward policies 
that avoid unnecessary uncertainty and 
confusion. For the same public interest 
reason, good cause exists to make the 
rule effective immediately without the 
usual 30-day waiting period as 
authorized by 5 U.S.C. 553(d)(3). 

However, even with immediate 
implementation, lessees will still find it 
impossible to comply with the new 
reporting and application timeframes 
established by the rulemaking. 
Therefore, for those leases in effect upon 
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enactment of the Geothermal Steam Act 
Amendments of 1988 (September 22, 
1988), with expiration dates of 
September 22, 1988 through July 31, 1989, 
lessees will be allowed until July 31, 
1989, to submit the specified reports 
and/or applications. 

The principal authors of this interim 
rule are Doug Koza of the Bureau’s 
California State Office, Richard Hoops 
of the Nevada State Office, and Leroy 
Mohorich of the Oregon State Office 
with assistance from Bob Kent, Karl 
Duscher and Mike Pool of the 
Washington Office. 

It has been determined that the 
interim rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment, and 
that no detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) is required. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and certifies this document will not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Additionally, the 
interim rule would not cause a taking of 
private property under Executive Order 
12630. 

The collection of information 
contained in this rule has been approved 
by the Office of Management and 
Budget under 44 U.S.C. 3501 et seg. and 
assigned clearance number 1004-0160. 


List of Subjects in 43 CFR Part 3200 - 


Geothermal energy, Government 
contracts, Mineral royalties, Public 
lands—mineral resources, Reporting and 
recordkeeping requirements, Surety 
bonds. 


Under the authority of the Geothermal 
Steam Act of 1970, as amended (30 
U.S.C. 1001-1027), Part 3200, Group 3200, 
Subchapter C, Chapter II of Title 43 of 
the Code of Federal Regulations is 
hereby amended as follows: 


Group 3200—Geothermal Resources Leasing 


1. The Note is revised to read as 
follows: 


Note: The collections of information 
contained in Parts 3200, 3210, 3220, 3240, 3250, 
and 3260 of Group 3200 have been approved 
by the Office of Management and Budget 
under 44 U.S.C. 3501 et seg. and assigned 
clearance numbers 1004-0034, 1004-0074, 
1004-0132, and 1004-0160. The information 
will be used to maintain an orderly program 
for leasing, development, and production of 
Federal geothermal resources. Responses are 
required to obtain benefits in accordance 
with the Geothermal Steam Act of 1970, as 
amended. 


Public reporting burden for this information 
is estimated to average 1.6 hours per 
response, including the time for reviewing 
instructions, searching existing data sources, 
gathering and maintaining the data needed, 
and completing and reviewing the collection 
of information. Send comments regarding this 
burden estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to the 
Division of Information Resources 
Management, Bureau of Land Management, 
1800 C Street, NW., Premier Building, Room 
208, Washington, DC 20240; and the 
Paperwork Reduction Project (1004-0160), 
Office of Management and Budget, 
Washington, DC 20503. 


PART 3200—GEOTHERMAL 
RESOURCES LEASING; GENERAL 


Subpart 3200—Geothermal Resources 
Leasing; General 


a. The authority citation for Part 3200 
is revised to read as follows: 


Authority: 30 U.S.C. 1001-1027. 


2. Section 3200.0-5 is amended by 
adding paragraphs (x) and (y) to read as 
follows: 


§ 3200.0-5 Definitions. 


* * * * * 


(x) “Produced or utilized in 
commercial quantities” means the 
completion of a well producing 
geothermal resources in commercial 
quantities or the completion of a well 
capable of producing geothermal 
resources in commercial quantities if the 
authorized officer determines that 
diligent efforts are being made toward 
the utilization of the resources. 

(y) “Significant thermal features 
within units of the National Park 
System” shall include, but not be limited 
to, the following: 

(1) Mount Rainier National Park; 

(2) Crater Lake National Park; 

(3) Yellowstone National Park; 

(4) John D. Rockefeller, Jr. Memorial 
Parkway; 

(5) Bering Land Bridge National 
Preserve; 

(6) Gates of the Arctic National Park 
and Preserve; 

(7) Katmai National Park; 

(8) Aniakchak National Monument 
and Preserve; 

(9) Wrangell-St. Elias National Park 
and Preserve; 

(10) Lake Clark National Park and 
Preserve; 

(11) Hot Springs National Park; 

(12) Big Bend National Park (including 
that portion of the Rio Grande National 
Wild Scenic River within the boundaries 
of Big Bend National Park); 

(13) Lassen Volcanic National Park; 

(14) Hawaii Volcanoes National Park; 
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(15) Haleakala National Park; 

(16) Lake Mead National Recreation 
Area; and 

(17) Significant thermal features 
within National Park System Units 
which the Secretary may, after notice 
and public comment, add to the list of 
significant thermal features. 


Subpart 3201—Availabie Lands; 
Limitations; Unit Agreements 


3. Section 3201.1-1 is amended by 
adding paragraph (c) to read as follows: 


§ 3201.1-1 General. 


* * * * * 


(c) The authorized officer shall ensure 
that no lease is issued, extended, 
renewed, or modified which would 
result in a significant adverse effect on a 
significant thermal feature within a unit 
of the National Park System. If it is 
determined there is potential for an 
adverse effect, any lease issued, 
extended, renewed, or modified shall 
include stipulations required by law and 
otherwise deemed necessary to protect 
such features. 

4. Section 3201.1-6 is revised to read 
as follows: 


§ 3201.1-6 Excepted areas. 


Leases shall not be issued for lands 
which are: 

(a) Administered under the National 
Park System; 

(b) Within a national recreation area; 

(c) In a fish hatchery administered by 
the Secretary, wildlife refuge, wildlife 
range, game range, wildlife management 
area, or waterfowl production area, or 
for lands acquired or reserved for the 
protection and conservation of fish and 
wildlife which are designated as rare 
and endangered species by the 
Secretary; or under active consideration 
for inclusion in categories (a), (b), or (c) 
as evidenced by the filing of an 
application for a withdrawal or a 
proposed withdrawal; 

(a) Tribally or individually owned 
Indian trust or restricted lands, within or 
without the boundaries of indian 
reservations; 

(e) Lands for which the Secretary 
determines that geothermal exploration, 
development, or utilization is 
reasonably likely to result in a 
significant adverse effect on a 
significant thermal feature within a unit 
of the National Park System; 

(f) Lands within the Island Park 
Geothermal Area; or 

(g) Lands subject to the leasing 
prohibition provided under Section 43 of 
the Mineral Leasing Act (30 U.S.C. 226- 
3) which include: 
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(1) Lands recommended for 
wilderness allocation by the surface 
managing agency; 

(2) Lands within Bureau of Land 
Management wilderness study areas; 

(3) Lands designated by Congress as 
wilderness study areas, except where 
leasing is specifically allowed to 
continue by the statute designating the 
study area; and 

(4) Lands within areas allocated for 
wilderness or further planning in 
Executive Communication 1504, Ninety- 
Sixth Congress (House Document 
numbered 96-119), unless such lands are 
allocated to uses other than wilderness 
by a land and resource management 
plan or have been released to uses other 
than wilderness by an act of Congress. 


Subpart 3203—Leasing Terms 


5. Section 3203.1 is revised to read as 
follows: 


§ 3203.1 Primary term, additional term and 
extensions. 


All geothermal leases, including 
primary term, additional term and 
extensions, shall be subject to § 3201.1- 
1(c) of this title. For those leases in 
effect upon enactment of the 
Geothermal Steam Act Amendments of 
1988 (September 22, 1988), with 
expiration dates of September 22, 1988 
through July 31, 1989, lessees shall be 
allowed until July 31, 1989, to submit the 
specified reports and/or applications 
required under §§ 3203.1-3 and 3203.1-4. 

6. Section 3203.1-3 is amended by 
revising and designating the existing 
paragraph as paragraph (a), and by 
adding paragraph (b) to read as follows: 


§ 3203.1-3 | Additional term. 

(a) If geothermal resources are 
produced or utilized in commercial 
quantities within the primary term or 
any extended term of a lease, that lease 
shall continue for so long thereafter as 
geothermal resources are produced or 
utilized in commercial quantities or so 
long thereafter as the operator is making 
diligent efforts to commence production 
or utilization of geothermal resources in 
commercial quantities, but in no event 
shall the lease continue for more than 40 
years after the end of the primary term. 
However, the lessee shall have a 
preferential right to renew the lease for 
an additional 40-year term subject to 
such terms and conditions as the 
authorized officer deems appropriate, if 
at the end of the first 40-year term the 
lands are not needed for another 
purpose and geothermal resources are 
being produced or utilized in 
commercial quantities. 

(b) If a lease is not actually producing 
or utilizing geothermal resources at the 


end of its primary or extended term, but 
has a well capable of producing or 
utilizing geothermal resources in 
commercial quantities, the operator 
shall, at least 60 days prior to the 
anniversary date of the lease, provide 
the authorized officer a description of 
diligent efforts completed for the lease 
year and planned for the following year. 
Examples of information to be submitted 
include but are not limited to 
descriptions of negotiations for 
geothermal resources and/or electricity 
sales contracts, marketing 
arrangements, electrical generating and/ 
or transmission agreements, and 
operations conducted or planned to 
better define the geothermal resource. 

7. Section 3203.1-4 is amended by 
removing paragraph (e) and revising 
paragraphs (b) and (c) to read as 
follows: 


§3203.1-4 Extensions. 

(b) Any lease for land on which, or for 
which under an approved cooperative 
plan, communitization agreement, or a 
unit plan of development or operation, 
actual drilling operations were 
commenced prior to the end of the 
primary term and are being diligently 
prosecuted at that time shall be 
extended for a period of 5 years. Any 
lease extended pursuant to this section 
shall subsequently be eligible for an 
extension under paragraph (c) of this 
section. 

(c) Any lease from which geothermal 
resources have not been produced or 
utilized in commercial quantities by the 
end of the primary term, or by the end of 
an extension granted under paragraph 
(b) of this section, may be extended for 
successive 5-year periods totaling not 
more than 10 years. In order to obtain 
such extensions, the operator shall 
submit a request for lease extension to 
the authorized officer at least 60 days 
prior to the end of the primary term of 
the lease or prior to the end of any 
period of extension already granted. The 
request shall: 

(1) Include a report documenting that 
the operator has made bona fide efforts 
to produce or utilize geothermal 
resources in commercial quantities given 
the current economic conditions for 
marketing geothermal steam including a 
description of: 

(i) Operations conducted during the 
primary term of the lease and currently 
in progress to identify and define the 
geothermal resource on the lease 
including a summary of the results of 
those operations; 

(ii) Actions taken in support of 
operations including obtaining permits, 
conducting environmental studies, 
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meeting permit requirements or other 
related activities; 

(iii) Actions taken during the primary 
term of the lease and currently in 
progress to negotiate marketing 
arrangements, sales contracts, drilling 
agreements, financing for electrical 
generation and transmission projects, or 
other related actions; and 

(iv) Current economic factors and 
conditions which affect the lessee’s 
efforts to produce or utilize geothermal 
resources in commercial quantities on 
the lease. 

(2) Indicate whether the operator 
chooses to make payments in lieu of 
commercial quantities production or to 
make significant expenditures during the 
period of extension. 

(i) If the operator elects to make 
payments in lieu of commercial 
quantities production and the extension 
is approved, the lease shall be modified 
to require that an annual payment in 
lieu of production be made in the 
amount specified by the authorized 
officer, but not less than $3.00 per acre 
or fraction thereof, of the lands under 
lease during an initial extension, or $6.00 
per acre or fraction thereof for a 
subsequent extension. The actual 
payment per acre shall be fixed for the 
period of the extension and shall be 
made known to the operator, if 
requested, prior to the operator's 
petition for extension. Payments shall be 
made to the authorized officer at the 
same time as the lease rental is paid. 
Failure to make payment shall subject 
the lease to cancellation. 

(ii) If the operator elects to make 
significant expenditures, and the 
extension is approved, the lease shall be 
modified to require the operator to make 
annual expenditures of at least $15.00 
per acre or fraction thereof, of the lands 
under lease during an initial extension, 
or $18.00 per acre or fraction thereof 
during a subsequent extension. 
Expenditures made in excess of the 
minimum required shall be credited to 
subsequent years within the same 
period of extension. Expenditures which 
will qualify as significant expenditures 
shall be limited to those involving actual 
drilling operations on the lease, 
geochemical or geophysical surveys for 
exploratory or development wells, road 
or generating facility construction on the 
lease, architectural or engineering 
services procured for the design of 
generating facilities to be located on the 
lease, and environmental studies 
required by State or Federal law. To 
obtain credit towards meeting the 
significant expenditure requirement, the 
operator shall submit to the authorized 
officer a report of expenditures that 
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qualify no later than 60 days after the 
end of the lease year in which the 
expenditures were made. Failure to 
make such expenditures shall subject 
the lease to cancellation. 

(iii) The operator shall not be allowed 
to change election during a period of 
extension, but shall continue either to 
make payments in lieu of production or 
make significant expenditures until such 
time as a well is drilled that is capable 
of producing geothermal resources in 
commercial quantities. Within 30 days 
of receipt of a request for extension, the 
authorized officer will notify the 
operator whether the report has been 
approved or disapproved or will request 
additional information from the operator 
if necessary. 

8. Section 3203.5 is amended by 
adding a new sentence at the end of the 
paragraph to read as follows: 


§ 3203.5 Diligent exploration. 

* * * However, leases extended 
under § 3203.1-4(c) shall not be required 
to perform diligent exploration. 


Subpart 3244—Terminations and 
Expirations 


9. Subpart 3244 is amended by 
designating the existing paragraph of 
§ 3244.4 as paragraph (a), and by adding 
paragraph (b) to read: 
§ 3244.4 Expiration by operation of law. 

(b) Any lease that has continued 
beyond the end of its primary or 
extended term based on the existence of 
a well capable of producing geothermal 
resources in commercial quantities, shall 
expire 30 days after receipt of a decision 
from the authorized officer determining 
that diligent efforts are not being made 
toward utilization of geothermal ; 
resources; unless, during such 30-day 
period, the lessee provides the 
authorized officer satisfactory evidence 
sme diligent efforts are in fact being 
made. 


Subpart 3283—Filing and Approval! of 
Documents 


10. Subpart 3283 is amended by 
adding a new § 3283.2-2 to read as 
follows: 


§ 3283.2-2 Review of executed 
agreement. 

No more than 5 years after approval 
of any cooperative or unit plan of 
development or operation, and at least 
every 5 years thereafter, the authorized 
officer shall review each plan and, after 
notice and opportunity for comment, 
eliminate from such plan any lease or 


part of a lease not regarded as 
reasonably necessary for cooperative or 
unit operations under the plan. Such 
elimination shall be based on scientific 
evidence, and shall occur only when it is 
determined by the authorized officer to 
be for the purpose of conserving and 
properly managing the geothermal 
resource. 


December 22, 1988. 

James E. Cason, 

Deputy Assistant Secretary of the Interior. 
[FR Doc. 89-8128 Filed 45-89; 8:45 am] 
BILLING CODE 4310-84-M 


GENERAL SERVICES 
ADMINISTRATION 


48 CFR Part 501 
[APD 2800.12 CHGE 65] 


General Services Administration 
Acquisition Regulation; Legal Review 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Final rule. 


SUMMARY: The General Services 
Administration Acquisition Regulation 
(GSAR), Chapter 5 (APD 2800.12), is 
amended to revise the sections within 
Part 501 that deal with legal review and 
assistance to reflect the agency's policy 
on the involvement of attorneys in the 
acquisition and disposal process. The 
intended effect is to improve the 
regulatory coverage and provide 
guidance to GSA contracting personnel. 
EFFECTIVE DATE: April 17, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Ida M. Ustad, Office of GSA Acquisition 
Policy and Regulations on (202) 566- 
1224. 


Background 


This rule was not published for public 
comment prior to issuance because it 
merely deals with internal operating 
procedures for GSA. 


Impact 


The Director, Office of Management 
and Budget (OMB), by memorandum 
dated December 14, 1984, exempted 
certain agency procurement regulations 
from Executive Order 12291. The 
exemption applies to this rule. The rule 
provides internal operating procedures 
and guidance to GSA contracting 
personnel and has no impact on the 
public. Therefore, no regulatory 
flexibility analysis has been prepared. 
The rule does not contain information 
collection requirements that require the 
approval of OMB under the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.). 
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List of Subjects in 48 CFR Part 501 


Government procurement. 


1. The authority citation for 48 CFR 
Part 501 continues to read as follows: 


Authority: 40 U.S.C. 486(c). 


PART 501—GENERAL SERVICES 
ADMINISTRATION ACQUISITION 
REGULATION SYSTEM 


2. Section 501.670—1 is retitled and 
revised to read as follows: 


501.670-1 Policy. 


The Office of General Counsel is 
responsible for ensuring compliance 
with the laws and regulations applicable 
to, and policies of, the agency. This 
section sets forth the responsibilities of 
legal counsel and agency personnel 
involved in any aspect of the contracting 
process (from policy and planning 
through contract completion or 
termination and closeout) in obtaining 
and providing legal review and 
assistance. It is agency policy that 
Office of General Counsel attorneys 
shall be major participants in the 
contracting process. Subject to the 


. provisions of this § 501.670, authority to 


make contracting decisions is vested in 
the contracting officer. Legal counsel is 
responsible for legal advice furnished by 
them and for the legal sufficiency of 
such contracting decisions. Contracting 
officers and other contracting personnel 
are entitled to rely upon legal counsel 
and technical and audit advice received 
from other appropriate agency experts 
but are solely. responsible for all other 
aspects of their contracting decisions. 
Contracting officers and other 
contracting personnel shall not, absent 
prior legal review or assistance, as 
required, proceed with proposed actions 
requiring legal review or assistance 
pursuant to this § 501.670. Contracting 
officers and other contracting personnel 
may request, through the appropriate 
level official within their service or staff 
office, and are entitled to, review of 
legal advice at higher levels within the 
Office of General Counsel. Supervisory 
personnel are responsible for assuring 
that their subordinates comply with the 
provisions of this section. 

3. Sections 501.670-2, 501.670-3, 
501.670—4, 501-670-5, and 501.670-6 are 
revised to read as follows: 


501.670-2 Definitions. 


“Contract” shall have the meaning 
ascribed to it in FAR 2.101, and shall 
include real property leases. 

“Contracting,” as used in this section, 
means the acquisition or disposal by 
contract {includes small purchases and 
leases) of any services or interest in real 
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or personal property. To the extent that 
specific language reflects terminology 
used in procurement, the counterpart 
terminology is intended for matters 
involving disposals. 

“Legal assistance” means a process 
whereby legal counsel provides legal 
advice and guidance on questions or 
problems that arise during any phase of 
the acquisition process. 

“Legal counsel” means the attorney 
employed by the Office of General 
Counsel (including offices of Regional 
Counsel) assigned to provide legal 
review or assistance. 

“Legal review” means a formal 
process whereby legal counsel analyzes 
a matter to ensure legal sufficiency, i.e., 
that the proposed action is in 
compliance with applicable laws, 
regulations and policy and is prudent in 
light of related legal considerations, e.g., 
other contracts with the same or other 
contractor, or claims, disputes or 
litigation concerning the same or other 
contracts. 

“Modification” means any deletion 
from, or alteration or change of, or 
addition or supplement to, a contract or 
solicitation. 

“Offer” shall have the meaning 
ascribed to it in FAR 2.101. 

“Solicitation,” as used in this section, 
means solicitations for offers, 
invitations for bids, requests for 
proposals, and any other kind of 
document inviting, soliciting, or 
requesting the submission of a bid, offer, 
or proposal in connection with a 
procurement or disposal. 


501.670-3 Responsibilities. 

(a) Subject to the provisions of this 
section, contracting officers have the 
authority and responsibility for making 
contracting decisions. Agency personnel 
involved in any aspect of the contracting 
process (from policy and planning 
through contract completion or 
termination and closeout) shall— 

(1) Obtain approval for legal 
sufficiency before taking actions that 
require legal review under this section. 

(2) Obtain legal assistance before 
taking actions that require legal 
assistance under this section, provided 
this section shall not be construed as 
either (i) prohibiting contracting officers 
or other contracting personnel from 
proceeding, in contravention of advice 
of legal counsel, with an action requiring 
legal assistance or, (ii) as absolving 
contracting officers or other agency 
personnel from responsibility for so 
proceeding. 

(3) Provide assigned legal counsel 
with all pertinent information including 
facts, points at issue and rationale for 
proposed action. 


(4) Request legal review or assistance 
in a timely fashion so that legal counsel 
has time to respond. 

(5) Document files to reflect legal 
counsel's concurrence and comment, if 


any. 

(b) The Office of General Counsel is 
responsible for ensuring compliance 
with the laws and regulations applicable 
to, and policies of, the agency. Assigned 
legal counsel is responsible for— 

(1) The legal review and assistance 
furnished and for the legal sufficiency of 
contracting decisions which result from 
same. 

(2) Providing timely legal review and 
assistance on a broad range of legal and 
policy problems arising during the 
contracting process. 

(3) Ensuring that proposed contractual 
actions and issuances comply with 
applicable laws, regulations and policy. 

(c) Supervisory personnel are 
responsible for ensuring that their 
subordinates comply with this section. 


501.670-4 Legal review. 


(a) Absent legal counsel's prior 
written approval for legal sufficiency, or 
waiver of the requirement therefor, 
action shall not be taken on the 
following matters (except as provided in 
501.670—4(c) and 501.670-5(c)): 

(1) With respect to the outleasing of 
real property that is not surplus, and the 
acquisition of areawide or single 
delivery point utility services in excess 
of $150,000, the (i) issuance of 
solicitations (including modifications 
thereof), and (ii) the award of contracts 
(and modifications thereof). 

(2) With respect to the disposal (by 
sale, outlease or otherwise) of surplus 
real property, the (i) issuance of 
solicitations (and modifications thereof, 
(ii) the award of contracts (and 
modifications thereof), and (iii) the 
transmittal of explanatory statements. 

(3) Award of any contract which 
requires pre-award or post-award 
clearance by the Office of Acquisition 
Policy or by a service or regional 
clearance office under GSA Order, 
Contract Clearance (APD 2800.1B), and 
modifications thereof. 

(4) Determinations and findings 
required by the FAR, GSAR, or other 
appropriate authority (see FAR Subpart 
1.7 and GSAR Subpart 501.7) and 
justifications to use other than full and 
open competition (see FAR Subpart 6.3). 

(5) Solicitations which deviate from 
provisions or clauses prescribed by 
regulation or other appropriate 
authority, or which add additional 
provisions or clauses to those prescribed 
in the FAR or GSAR. 

(6) Solicitations involving repurchase 
action against a defaulted contract. 
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(7) Decisions involving the 
nonapplication of, or any exemption to 
be taken from, the subcontracting plan 
requirements of Pub. L. 95-507. 

(8) Late offers and modifications. 

(9) Offers indicating that a contingent 
fee has been, or may be, paid. 

(10) Alleged mistakes in offers. 

(11) Protests, including small business 
size protests, filed with the agency, the 
General Accounting Office (GAO), 
General Services Administration Board 
of Contract Appeals (GSBCA), or the 
Small Business Administration. 

(12) Matters involving the disclosure 
of offers before opening in sealed 
bidding or before award in negotiation. 

(13) Proposed letter contracts. 

(14) Ratification of unauthorized 
contractual commitments. 

(15) Proposed determinations to reject 
all offers and cancel a solicitation for 
reasons other than unreasonable prices. 

(16) Assignments of amounts due or to 
become due under contracts and change 
of name or novation agreements. 

(17) Contract disputes, claims and 
final decisions of any nature, regardless 
of the contracting officer's proposed 
position. 

(18) Memoranda of position and 
appeal files in cases appealed to the 
GSBCA or Claims Court. 

(19) Matters relating to litigation 
before the courts or the GSBCA. 

(20) Termination actions of any 
nature, including pretermination (i.e., 
“cure”) letters. 

(21) Assessments of costs, including 
administrative and excess 
reprocurement cost. 

(22) Recommendations and other 
actions relative to suspending or 
debarring a concern or individual. 

(23) Freedom of Information Act, 
Privacy Act, and standards of conduct 
matters. 

(24) Proposed responses to 
Congressional inquiries, and to General 
Accounting Office (GAO) and Inspector 
General audit reports which pertain to 
the legality of proposed or past actions. 

(25) Deviations from FAR, GSAR, or 
other directives. 

(26) Regulations, orders, directives or 
other issuances affecting the acquisition 
process. 

(27) Contracts for advisory and 
assistance services subject to GSA 
Order, Procurement of Advisory and 
Assistance Services (ADM 2800.12D). 

(b) Agency officials, in conjunction 
with legal counsel, are encouraged to 
establish more stringent supplemental 
criteria for legal review when resources 
are available. Copies of supplemental 
criteria should be forwarded to the 
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Associate Administrator for Acquisition 
Policy and to the General Counsel. 

(c) Absent the consent of the 
submitting official or good cause shown 
by legal counsel, legal review of matters 
submitted therefor to legal counsel shall 
be deemed waived unless written 
approval or disapproval thereof is 
furnished to the submitting official by 
close of official business on the second 
full business day following legal 
counsel's receipt thereof. 

(d) Nothing in § 501.670-4(a) (1) 
through (3) shall require post-award 
legal review of the following types of 
contract modifications: 

(1) Administrative modifications (i.e., 
modifications that do not affect the 
contract term, price, quality or quantity 
of work, contract requirements, or the 
completion date/time of delivery). 

(2) As to all contracts, modifications 
(i) to exercise options that were priced 
and evaluated, or (ii) to increase the 
estimated contract cost under the 
Limitation of Cost clause in cost- 
reimbursable contracts. 

(3) As to real property leases, 
modifications (i) establishing occupancy 
dates, (ii) settling debits and credits 
under unit price allowances and ratios, 
(iii) for lease alterations not subject to 
clearance pursuant to APD 2800.18 if to 
be paid on a lump sum basis and not 
impacting operating cost or maintenance 
requirements, (iv) affecting tax or CPI 
operating cost escalations/de- 
escalations, or (v) changing the 
percentage of Government occupancy. 

(4) As to FSS contracts, routine 
modifications (i) to Federal supply 
schedule contracts, (ii) to stock program 
contracts, or (iii) to special order 
program contracts. 

(5) As to IRMS contracts, routine 
modifications to multiple award 
schedule contracts. 

(e) As to FPRS real property disposal 
by competitive sale, no pre-award 
contract review is required where the 
solicitation and any modification thereof 
have been approved pursuant to 
§ 501.670-4(a)(2) and the proposed 
awardee’s offer conforms in all respects 
to the terms of such solicitation. 


501.670-5 Legal assistance. 


(a) Agency personnel shall pay special 
attention to the following areas, present 
problems or questions to legal counsel 
and, when such problems or questions 
are presented, defer relevant action until 
legal assistance has been received and 
fully considered or waived: 

(1) Preliminary questions or problems 
relating to matters requiring legal 
review. 


(2) Questions concerning the proper 
use of appropriations or other funds and 
sensitive or confidential issues. 

(3) Matters involving: (i) application of 
the Buy American Act or related 
provisions of law, (ii) application of the 
labor statutes (e.g. Walsh-Healey Act, 
Service Contract Acct, etc.), (iii) small 
business or labor surplus area concerns, 
(iv) consideration of subcontracting 
plans as required by Pub. L. 96-507, (v) 
withholding of payments to contractors 
for Department of Labor labor standards 
violations, (vi) the adequacy of bid 
guarantees and payment or performance 
bonds, (vii) competitive range 
determinations, or (viii) evaluation of 
offers. 

(4) Matters relating to: (i) 
nonresponsiveness of bids and 
nonresponsibility of contractors; (ii) 
contractor indebtedness, bankruptcy, or 
financing; (iii) use of special and 
directed sources of supply, e.g., 
procurement of supplies from Federal 
Prison Industries or of supplies or 
services from workshops for the blind 
and other severely handicapped; and 
(iv) eligibility to use GSA supply 
sources. 

(5) When unusual or novel 
procurements are contemplated. 

(6) Contract administration matters 
that involve legal issues or concerns. 

(7) Questions raised during debriefing 
of offerors. 

(8) When there is doubt or 
controversy as to the legal sufficiency of 
an action, or the interpretation or 
application of existing statutes, 
regulations and policies. 

(b) Agency personnel are urged to 
notify legal counsel in advance of 
meeting scheduled with legal 
representatives of outside parties, 
meetings where legal issues are likely to 
be discussed, and negotiations of 
complex contracts, and modifications 
thereto. Legal counsel shall, whenever 
feasible, attend such meetings and 
negotiations and furnish legal advice to 
the attending agency personnel. 


501.670-6 Waivers. 

The General Counsel or Deputy 
General Counsel may waive, in writing, 
legal review requirements on a case-by- 
case basis or class basis. An Associate 
General Counsel or Regional Counsel 
may waive, in writing, legal review 
requirements on a case-by-case basis. 
These authorities are not delegable. 

Dated: March 23, 1989. 

Richard H. Hopf, III, 

Associate Administrator for Acquisition 
Policy. 

[FR Doc. 89-8156 Filed 4-5-89; 8:45 am] 
BILLING CODE 6820-61-M 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Parts 204 and 216 
[Docket No. 81273-82731] 


Regulations Governing the Taking and 
Importing of Marine Mammals 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, DOC. 


ACTION: Final rule; technical 
amendment. 


sumMaARY: The Assistant Administrator 
for Fisheries, NMFS, announces that the 
Office of Management and Budget 
(OMB) has approved the collections of 
information that were required to 
complete applications for a tuna vessel 
operator to be exempted from the 
prohibition on sundown sets and for a 
tuna vessel owner to receive an 
experimental fishing permit. 


DATE: This rule is effective on April 5, 
1989. 


FOR FURTHER INFORMATION CONTACT: E. 
Charles Fullerton, Regional Director, or 
J. Gary Smith, Deputy Regional Director, 
Southwest Region, NMFS, at (216) 514- 
6196. 


SUPPLEMENTARY INFORMATION: On 
January 6, 1989, the NMFS published an 
interim final rule (54 FR 411) to 
implement certain provisions of the 
Marine Mammal Protection Act 
Amendments of 1988. That rule prohibits 
tuna purse seine sets on marine 
mammals from extending beyond one- 
half hour after sundown, prohibits the 
use of other than Class C explosives in 
sets involving marine mammals, and 
establishes a system for granting 
permits for experimental fishing 
operations to test new equipment and 
methods to reduce mammal mortality. 
The rule includes at 50 CFR 
216.24(d)(2)(vii)(C)(2) and (5) and (viii) 
processes for applying for an exemption 
from the sundown set requirement and 
for applying for an experimental fishing 
permit. Both of these applications 
require submissions of information that 
are subject to the Paperwork Reduction 
Act. At the time the rule became 
effective, OMB had not approved, as 
required under the Paperwork Reduction 
Act, the collection of information 
necessary to process applications. 

Approval has now been received to 
collect the information under OMB 
Number 0648-0217 which expires on 
January 31, 1992. 

In reviewing 50 CFR 216.24 to amend 
the rule to incorporate the approval for 
this collection, NOAA Fisheries noted 
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several errors and takes this opportunity 

to correct them. It was noted that OMB 

No. 0648-0085 was not an appropriate 

number for this section; the approved 

OMB number for reporting marine 

mammal takes in commercial fishing 

operations was not included; and that 
the parenthetical phrase in 50 CFR 

216.24 duplicates that in 50 CFR 204.1 

and should be eliminated. 

The correct information collection 
numbers for this section are as follows: 
0648-0083 Applications for general 

permits and certificates of inclusion 
($§ 216.24{b) and (c)). 

0648-0040 Reporting of incidental 
takes of marine mammals during 
commercial fishing operations (50 
CFR 216.24(d)). 

0648-0099 Yellowfin tuna, salmon and 
halibut certificate of origin (50 CFR 
216.24(e)). 


Classification 


This rule is being issued as a final rule 
because it is a technical amendment not 


subject to public review and comment. 

Additional classification information 

can be found in the interim rule 

published on January 6, 1989 (54 FR 411). 
Date: March 30, 1989. 

James E. Douglas, Jr., 

Deputy Assistant Administrator for Fisheries. 
For the reasons set forth in the 

preamble, 50 CFR Parts 204 and 216 are 

amended as follows: 


PART 216—REGULATIONS 
GOVERNING THE TAKING AND 
IMPORTING OF MARINE MAMMALS 


1. The authority citation for 50 CFR 
Part 216 continues to read as follows: 


Authority: 16 U.S.C. 1361 et seg. 


§ 216.24 [Amended] 


2. Section 216.24 is amended by 
removing the parenthetical phrase 
“(Approved by the Office of 
Management and Budget under control 
numbers 0648-0083 for paragraphs (b) 
and (c), 0648-0085 for paragraph (d), and 
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0648-0040 for paragraph (e) of this 
section)”. 


PART 204—{ AMENDED] 


3. Section 204.1(b) is amended by 
removing the line reading 
“§ 216.24(d) * * * -0085” and adding 
the following: 


§ 204.1 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act. 


* * * * * 


(oy 2=* 


50 CFR pee or section 
where the informesion om oe ene contro! 
collection requirement is 
located 


Down win 06648 —) 


e © ° ° 2 


§ 216.24(d) ......-noeeenecoesesnee .. ~0099 and -0217 


[FR Doc. 89-8113 Filed 4-5—89; 8:45 am] 
BILLING CODE 3510-22-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
— prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 919 
[Docket No. FV-89-031] 


Peaches Grown in Mesa County, CO; 
Proposed Increase in Expenses and 
Assessment Rate of 1988-89 Fiscal 
Period 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


sumMMARY: This proposed rule would 


authorize an increase in expenditures 
for the Administrative Committee 
(committee) established under 
Marketing Order 919 for the 1988-89 
fiscal year. The expenses would be 
increased from $1,830 to $12,248.70. An 
increase in assessments from $0.01 to 
$0.042572 per bushel is needed to cover 
administrative costs and other 
obligations through the remaining four 
months of the fiscal year. 

DATE: Comments must be received by 
April 17, 1989. 

ADDRESS: Interested persons are invited 
to submit written comments concerning 
this rule to: Docket Clerk. Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456. Three copies of all 
written material shall be submitted, and 
they will be available for public 
inspection in the Office of the Docket 
Clerk during regular business hours. All 
comments should reference the docket 
number and date and page number of 
this issue of the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
George Kelhart, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-So., Washington, 
DC, 20090-6456, telephone (202) 475- 
3919. 

SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Order No. 
919 (7 CFR Part 919) regulating the 


handling of peaches grown in Mesa 
County, Colorado. The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the “Act.” 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities. 

A final rule establishing expenses in 
the amount of $1,830 for the committee 
for the fiscal period ending June 30, 1989, 
was published in the Federal Register on 
July 19, 1988 (53 FR 27153). The final rule 
also fixed an assessment rate of $0.01 
per bushel which was levied on Mesa 
County peach handlers during the 1988- 
89 fiscal period. 

The Federal marketing order program 
for peaches grown in Mesa County, 
Colorado, has been operated jointly 
with a State marketing order for peaches 
in the county. However, the Colorado 
Department of Agriculture terminated 
the State order effective March 1, 1989, 
after it failed in a continuance 
referendum conducted by the State. 
State assessments accounted for 
approximately 96 percent of the 
combined assessments collected by the 
two orders. Thus, the unexpected 
termination of the State order has 
placed the Federal committee in an 
emergency financial situation for the 
remainder of this fiscal year. 

In a meeting held February 23, 1989, 
the committee voted unanimously to 
increase its budget of expenses from 
$1,830 to $12,248.70. Reserves and 
unexpended assessments account for 
$1,365.35 in Federal order funds at the 
time of the State order termination. Of 
the needed $10,418.35 increase in 
expenditures, $5,716.35 would come 
from the proposed increased assessment 
of $0.042572 per bushel. An additional 
$4,667 would be provided from the 
State’s marketing order budget to collect 
information relating to the number of 
orchards and trees, and the amount of 
mosaic disease found in the Mesa 
County peach trees. This annual State 
study has been conducted in the past 
under auspices of the State marketing 
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order. However, the State government 
has approved the transfer of funds to the 
Federal order so that the study can be 
conducted this Spring. Finally, $500 
would also be transferred from the State 
for another State order obligation 
already incurred, but for which an 
invoice had not been received at the 
time of the State order termination. 
Expenditures totalling $12,248.70 for 
the remaining four months of the fiscal 
year are expected to include personnel 
salary and benefits ($2,092.18), office 
expenses ($590.00), insurance ($250.00), 
committee expenses ($90.00), market 
research and development ($5,167.00) 
and contingency reserves ($4,059.52). 
The Administrator of AMS has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 
Based on the foregoing, it is found and 
determined that a comment period of 
less than 30 days is appropriate because 
the budget increase approval needs to 
be expedited. The committee needs to 
have authority to pay its expenses 
which are incurred on a continuous 
basis for the remainder of the 1988-89 
fiscal period in view of emergency 
financial situation caused by the 
termination of the State order. 


List of Subjects in 7 CFR Part 919 


Marketing agreement and order, 
peaches, Colorado. 


For reason set forth in the preamble, it 
is proposed that 7 CFR Part 919 be 
amended as follows: 


PART 919—PEACHES GROWN IN 
MESA COUNTY, COLORADO 


1. The authority citation for 7 CFR 
Part 919 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


§ 919.227 [Amended] 


2. Section 919.227 is amended by 
changing expenses from “$1,830” to 
$12,248.70" and by changing the 
assessment rate from “$0.01” per bushel 
of assessable peaches to “$0.042572” per 
bushel of assessable peaches. 

Dated: April 3, 1989. 

William J. Doyle, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 89-8202 Filed 4~-5-89; 8:45 am] 
BILLING CODE 3410-02-M 
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NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 35 
RIN: 3150-AD11 


Pailadium-103 for Interstitial 
Treatment of Cancer 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Nuclear Regulatory 
Commission {NRC} is proposing to 
amend its regulations governing the 
medical uses of byproduct material. The 
proposed regulation would add 
palladium-103 as a sealed source in 
seeds to the list of brachytherapy 
sources permitted for use in treatment of 
cancer. Under current NRC regulations, 
users must have their licenses amended 
before they may use palladium-103. The 
proposed rule, developed in response to 
a petition for rulemaking (PRM-35-7), 
would reduce the regulatory burden on 
medical use licensees who plan to use 
the sealed source. An evaluation of the 
potential radiation hazards to hospital 
personnel and the public showed that 
there would be minimal risk if the 
sealed source is used in accordance 
with the manufacturer's radiation safety 
and handling instructions. 

DATE: Comment period expires May 8, 
1989. Comments received after this date 
will be considered if it is practical to do 
so, but assurance of consideration 
cannot be given except to comments 
received on or before this date. 
ADDRESSES: Mail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Deliver comments to One White 
Flint North, 11555 Rockville Pike, 
Rockville, Maryland 20852, between 7:30 
am and 4:15 pm weekdays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Anthony N. Tse, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone: (301) 492-3797. 
SUPPLEMENTARY INFORMATION: 

Petion for Rulemaking 


On November 30, 1988, Theragenics 
Corporation submitted a petition for 
rulemaking, PRM-35-7, which was 
docketed on December 9, 1988. The 
petitioner requests that the NRC amend 
its regulations to add palladium-103 as a 
sealed source in seeds for the interstitial 
treatment of cancer to the list of sealed 
sources currently permitted in 10 CFR 
35.400 for use in brachytherapy. A copy 
of the petition may be obtained from the 


Regulatory Publications Branch, 
Division of Freedom of Information and 
Publications Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

The petitioner enclosed a document 
from the Food and Drug Administration 
(FDA) of the Department of Health and 
Human Services that allows the 
marketing of palladium-103 as a sealed 
source in seeds. The petitioner stated 
that, under current NRC regulations, 
licensees who are users of palladium- 
103 must go through the cumbersome 
process of having their licenses 
amended before using the product and 
that amending 10 CFR 35.400 in the 
manner suggested would eliminate this 
cumbersome process. 

In supporting the petition, the 
petitioner submitted several documents, 
including a letter from the FDA, a safety 
evaluation report from the State of 
Georgia, the package insert, and product 
literature. 

The letter from the FDA stated that, 
under section 510(k} of the Federal Food, 
Drug, and Cosmetic Act, as amended, 
marketing the device (palladium-103 as 
a sealed source in seeds) would be 
permitted subject to the general controls 
provisions of the Federal Food, Drug, 
and Cosmetic Act until such time as the 
device has been classified as either a 
Class I, Il, or Il device under section 
513. 

In March 1986, Theragenics, an 
“Agreement State” licensee of the state 
of Georgia, submitted information on the 
radiation safety properties of palladium- 
103 to Georgia in order to obtain a 
“Certificate of Registration.” Such a 
certificate is necessary for Theragenics 
to manufacture and distribute 
palladium-103 seeds to specific 
licensees. The information on these 
safety properties included the design 
and construction, prototype testing, 
conditions of normal use, labelling, 
external radiation levels, solubility in 
body fluids, and quality control and 
assurance. After reviewing the 
information and determining the 
adequacy of the radiation safety 
properties of the source, the State of 
Georgia issued a Certificate of 
Registration to Theragenics on 
September 22, 1986. This certificate 
summarized the submitted radiation 
safety information and specified 
additional limitations and conditions on 
the use of the source. This certificate 
was amended in its entirety on June 6, 
1988 to include a minor design 
improvement made by Theragenics. 

Following its determination that the 
radiation safety properties of the source 
are adequate, the State of Georgia sent 
NRC a copy of the certificate to include 
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in the Registry of Source and Device 
Designs that is maintained by the NRC. 
The NRC reviewed the certificate for 
consistency with other certificates in the 
Registry and added palladium-103 to the 
Registry on October 29, 1986, and again 
in June 1988 to cover the design 
improvement. This action, in effect, 
granted a premarketing approval of the 
sealed source and permitted the use of 
palladium-103 provided that the user’s 
license was amended to include that 
sealed source. 


Conclusion 


The NRC has evaluated the petition 
and supporting information and 
proposes to grant the petition. The NRC 
has determined that the addition to 
palladium-103 as a sealed source in 
seeds to the list of sealed sources 
specified in 10 CFR 35.400 would not 
cause additional risk to hospital 
personnel or the public because the 
radiation safety and handling 
instructions for palladium—103 are 
similar to the instructions for the 
brachytherapy sources currently listed 
in § 35.400. This action would reduce the 
regulatory burden to the users of 
palladium-103 seeds (about 700 
potential users) as well as to the NRC 
staff. Most users would not have to 
follow the present requirement of 
submitting individual license 
amendment applications in order to be 
able to use palladium-103 as a sealed 
source in seeds for the interstitial 
treatment of cancer (if their license 
permits the use of any brachytherapy 
sources specified in 10 CFR 35.400). A 
user whose license only permits the use 
of specified brachytherapy sources 
would still be required to submit a 
license amendment application. A 
reduction in the number of license 
amendment applications would reduce 
the expenditure of NRC staff resources 
in reviewing and granting or denying the 
requested license amendments. 


Environmental Impact: Categorical 
Exclusion 


The NRC has determined that this 
proposed regulation is the type of action 
described in 10 CFR 51.22(c)(2}. 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
proposed regulation. 


Paperwork Reduction Act Statement 


This proposed rule does not contain a 
new or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 e! 
seq.). Existing requirements were 
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approved by the Office of Management 
and Budget, approval number 3150-0010. 


Regulatory Analysis 


The NRC has prepared a draft 
regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the NRC. The draft 
regulatory analysis is available for 
inspection in the NRC Public Document 
Room, 2120 L Street, Lower Level NW., 
‘Washington, DC. Single copies of the 
draft regulatory analysis may be 
obtained from Dr. Anthony N. Tse (See 
FOR FURTHER INFORMATION CONTACT 
heading). 

The NRC requests public comments 
on the draft regulatory analysis. 
Comments may be submitted to the NRC 
(See ADDRESSES heading). 


Regulatory Flexibility Certification 


As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. The proposed 
rule would add the use of palladium—-103 
as a sealed source in seeds in 10 CFR 
35.400. This action would reduce the 
regulatory burden on medical use 
licensees planning to use-the sealed 
source because most users would not 
have to follow the present requirement 
of submitting a license amendment 
application in order to use palladium- 
103 as a sealed source in seeds for the 
interstitial treatment of cancer (if the 
license permits the use of any 
brachytherapy sources specified in 10 
CFR 35.400). 

The NRC has adopted size standards 
that classify a hospital as a small entity 
if its annual gross receipts do not exceed 
$3.5 million, and a private practice 
physician as a small entity if the 
physician's annual gross receipts are $1 
million or less. Although some NRC 
medical use licensees could be 
considered “small entities,” the number 
is estimated to be a very small 
percentage of the total number of 
licensees and does not constitute a 
substantial number for purposes of the 
Regulatory Flexibility Act. However, the 
proposed rule would have a positive 
economic impact on about 700 licensees. 


Backfit Analysis 


The NRC has determined that a 
backfit analysis is not required for this 
proposed regulation because the 
amendment does not constitute a backfit 
as defined in 10 CFR 50.109(a)(1). 


List of Subjects in 10 CFR Part 35 


Byproduct material, Drugs, Health 
facilities, Health professions, 
Incorporation by reference, Medical 
devices, Nuclear materials, 
Occupational safety and health, Penalty, 
Radiation protection, Reporting and 
recordkeeping requirements. 


For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is proposing to adopt the following 
amendment to 10 CFR Part 35. 


PART 35—[AMENDED] 


1. The authority citation for Part 35 is 
revised to read as follows: 


Authority: Secs. 81, 161, 182, 183, 68 Stat. 
935, 948, 953, 954, as amended (42 U.S.C. 2111, 
2201, 2232, 2233); sec. 201, 88 Stat. 1242, as 
amended (42 U.S.C. 5841). 

For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273); §§ 35.11, 35.13, 
35.20 (a) and (b), 35.21 (a) and (b), 35.22, 35.23, 
35.25, 35.27 (a), (c) and (d), 35.31fa), 35.49, 
35.50 (a}-(d), 35.51 (a)-(c), 35.53 (a) and (b), 
35.59 (a)-(c), (e)(1), (g) and (h), 35.60, 35.61, 
35.70 (a)-(f}, 35.75, 35.80 (a)-(e), 35.90, 
35.92(a), 35.120, 35.200(b), 35.204 (a) and (b), 
35.205, 35.220, 35.310(a), 35.315, 35.320, 35.400, 
35.404{a), 35.406 (a) and (c), 35.410{a), 35.415, 
35.420, 35.500, 35.520, 35.605, 35.606, 35.610 (a) 
and (b), 35.615, 35.620, 35.630 (a) and (b), 
35.632 (a}-{f), 35.694 (a)-{e), 35.636 (a} and (b), 
35.641 (a) and (b), 35.643 (a) and (b), 35.645 (a) 
and (b), 35.900, 35.910, 35.920, 35.930, 35.932, 
35.934, 35.940, 35.941, 35.950, 35.960, 35.961, 
35.970, and 35.971 are issued under sec. 161b, 
68 Stat. 948, as amended (42 U.S.C. 2201{b)); 
and §§ 35.14, 35.21{b), 35.22(b), 35.23(b), 35.27 
(a) and (c), 35.29(b), 35.33 (a}-(d), 35.36(b), 
35.50(e), 35.51(d), 35.53{c), 35.59 (d) and (e){2), 
35.59 (g) and (i), 35.70(g), 35.80(f), 35.92(b), 
35.204(c), 35.310(b), 35.315(b], 35.404(b), 35.406 
(b) and (d), 35.410(b), 35.415(b}, 35.610(c), 
35.615(d)(4), 35.630(c), 35.632(g), 35.634(f}, 
35.636fc), 35.641(c), 35.643{c), 35.645, and 
35.647(c) are issued under sec. 1610, 68 Stat. 
950 as amended (42 U.S.C. 2201(0)). 


2. § 35.400, paragraph (g) is added to 
read as follows: 


§ 35.400 Use of sources for 
brachytherapy. 

(g) Palladium-103 as a sealed source 
in seeds for interstitial treatment of 
cancer. 

Dated at Rockville, Maryland, this 28th day 
of March 1989. 

For the Nuclear Regulatory Commission 
Victor Stello, Jr., 

Executive Director for Operations. 
[FR Doc. 89-8176 Filed 4-5-89; 8:45 am] 
BILLING CODE 7590-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 89-CE-07-AD] 


Airworthiness Directives; British 
Aerospace (BAe) PLC Jetstream Model 
3101 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This Notice proposes to 
adopt a new Airworthiness Directive 
(AD) applicable to certain British 
Aerospace (BAe) Jetstream Model 3101 
airplanes, which would supersede AD 
87-07-02, Amendment No. 39-5579. AD 
87-07-02 requires a life limitation on the 
autopilot elevator trim cable of 2000 
hours. Subsequent to the issuance of this 
AD, another control cable failed at 1,475 
hours. Failure of this cable can cause 
either a nose up trim indication on the 
flight deck console without affecting the 
elevator trim tabs, or an irreversible 
nose down trim, which may lead to 
flight with excessive control force and 
loss of airplane control. It is therefore 
necessary to reduce the cable 
replacement time to 1000 hours to 
prevent the development of this unsafe 
condition. 

DATES: Comments must be received on 
or before May 22, 1989. 

ADDRESSES: BAe Mandatory Alert 
Service Bulletin Jetstream 22-A- 
JA861023, Rev 1, dated January 6, 1989, 
applicable to this AD may be obtained 
from British Aerospace PLC, Manager, 
Product Support, Civil Aircraft Division, 
Prestwick Airport, Ayrshire, KA9 2RW, 
Scotland; Telephone (44-292) 79888; or 
British Aerospace, Inc., Librarian, Box 
17414, Dulles International Airport, 
Washington, DC, 20041; Telephone (703) 
435-9100. This information also may be 
examined at the Rules Docket at the 
address below. Send comments on the 
proposal in triplicate to the Federal 
Aviation Administration, Central 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
89~CE-07-AD, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106. 
Comments may be inspected at this 
location between 8 a.m. and 4 p.m., 
Monday through Friday, holidays 
excepted. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Ted Ebina, Aircraft Certification 
Office, AEU-100, Europe, Africa, and 
Middle East Office, FAA, c/o American 
Embassy, B-1000 Brussels, Belgium; 
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Telephone (322) 513.38.30, ext. 2710; or 
Mr. John P. Dow Sr., FAA, Project 
Support Staff-Foreign ACE-109, 601 East 
12th Street, Kansas City, Missouri 64106; 
Telephone (816) 426-6932. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
triplicate to the address specified above. 
All communications received on or 
before the closing date for comments 
specified above will be considered 
before taking action on the proposed 
rule. The proposals contained in this 
notice may be changed in light of the 
comments received. Comments are 
specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposed rule. 
All comments submitted will be 
available both before and after the 
closing date for comments in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA public contact concerned with the 
substance of this proposal will be filed 
in the Rules Docket. 


Availability of NPRMs 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Central 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
83-CE-07-AD, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106. 


Discussion 


AD 87-07-02, Amendment Number 35- 
5579, published in the Federal Register 
on March 13, 1987 (52 FR 7823), requires 
replacement of the elevator trim servo 
cable on BAe Jetstream Model 3101 
airplanes equipped with Sperry SPZ- 
200B or SPZ-500 autopilot installations 
after 2,000 hours time-in-service (TIS). 
Subsequent to the issuance of AD 87- 
07-02, another cable was found broken 
at 1,475 hours TIS. As a result, British 
Aerospace issued BAe Mandatory Alert 
Service Bulletin (ASB) Jetstream 22- 
A-JA861023, Rev. 1, dated January 6, 1989, 
which introduces a life limit of 1,000 
hours TIS on the elevator trim servo 
cable to prevent the possible loss of 
elevator trim control. The Civil 
Airworthiness Authority (CAA), which 
has the responsibility and authority to 
maintain the continuing airworthiness of 
these airplanes in the United Kingdom 
(UK), has classified BAe Mandatory 


ASB Jetstream 22-A-JA861023, Rev 1, 
dated January 6, 1989, and the actions 
recommended therein by the 
manufacturer as mandatory to assure 
the continued airworthiness of the 
affected airplanes. On airplanes 
operated under UK registration, this 
action has the same effect as an AD on 
airplanes certified for operation in the 
United States. The FAA relies upon the 
certification of the CAA-UK combined 
with FAA review of pertinent 
documentation in finding compliance of 
the design of these airplanes with the 
applicable United States airworthiness 
requirements and the airworthiness 
conformity of products of this type 
design certificated for operation in the 
United States. The FAA has examined 
the available information related to the 
issuance of BAe Mandatory ASB 
Jetstream 22-A-JA861023, Rev 1, dated 
January 6, 1989, and the mandatory 
classification of this Service Bulletin by 
the CAA-UK. Based on the foregoing, 
the FAA believes that the condition 
addressed by BAe Mandatory ASB 
Jetstream 22~A-JA861023, Rev 1, dated 
January 6, 1989, is an unsafe condition 
that may exist on other products of this 
type design certificated for operation in 
the United States. Consequently, the 
FAA is proposing an AD, superseding 
AD 87-07-02, which would require 
replacement of the elevator trim servo 
cable, ET1 Part Number 137187E472, at 
1,000 hours TIS on BAe Jetstream 3101 
airplanes in accordance with the 
aforementioned revised service bulletin. 

The FAA has determined there are 
only two airplanes currently affected by 
the proposed AD. The cost of 
accomplishing the replacement of these 
cables as specified in the proposed AD 
is estimated to be $560 per airplane. The 
total cost is estimated to be $1,120 to the 
private sector. Since the cost of 
compliance with the proposed AD is so 
small, the expense of compliance will 
not have a significant financial impact 
on any small entities operating these 
airplanes. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment: Therefore, 
I certify that this action (1) is nota 
“major rule” under the provisions of 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
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February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the public 
docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES”. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the FAR as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); 14 CFR 11.89. 


§39.13 [Amended] 


2. By superseding AD 87-07-02, 
Amendment No. 39-5579 with the 
following new AD: 


British Aerospace (BAe) PLC: Applies to 
Jetstream Model 3101 (all serial numbers) 
airplanes equipped with Sperry SPZ- 
200B or SPZ-500 autopilot installations. 

Compliance: Required as indicated after the 
effective date of this AD, unless already 
accomplished. 

To prevent the possible loss of elevator 
trim control, accomplish the following: 

(a) For all airplanes on which the autopilot 
elevator trim servo cable has accumulated 
900 or more hours time-in-service (TIS) on the 
effective date of this AD, within the next 100 
hours TIS and thereafter at intervals not to 
exceed 1,000 hours TIS, replace the elevator 
trim servo cable, ET1. BAe Part Number 
137187E472, in accordance with BAe 
Mandatory Alert Service Bulletin Jetstream 
22-A-JA861023, Rev 1, dated January 6, 1989. 

(b) For all airplanes on which the autopilot 
elevator trim servo cable has accumulated 
less than 900 hours TIS, on the effective date 
of this AD, at or before reaching 1,000 hours 
TIS and thereafter at intervals not exceeding 
1,000 hours TIS, replace the autopilot elevator 
trim servo cable, ET1, BAe Part Number 
137187E472, in accordance with BAe 
Mandatory Alert Service Bulletin Jetstream 
22-A-JA861023, Rev 1, dated January 6, 1989. 

(c) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. ; 

(d) An equivalent means of compliance 
with this AD may be used if approved by the 
Manager, Aircraft Certification Office, AEU- 
100, Europe, Africa, and Middle East Office, 
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FAA, c/o American Embassy, B~1000 
Brussels, Belgium. 

All persons affected by this directive may 
obtain copies of the documents referred to 
herein upon request to British Aerospace 
PLC, Manager, Product Support, Civil Aircraft 
Division, Prestwick Airport, Ayrshire, KA9 
2RW, Scotland; or British Aerospace, Inc., 
Librarian, Box 17414, Dulles International 
Airport, Washington, DC 20041; or may 
examine these documents at the FAA, Office 
of the Assistant Chief Counsel, Room 1558, 
601 East 12th Street, Kansas City, Missouri 
64106. 


This amendment supersedes AD 87- 
07-02, Amendment No. 39-5579. 

Issued in Kansas City, Missouri, on March 
27, 1989. 
Earsa L. Tankesley, 


Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 89-8125 Filed 4-5-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-ANE-06] 


Airworthiness Directives; General 
Electric Company (GE) CF6-50/-45 
Series Turbofan Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This document proposes to 


adopt an airworthiness directive (AD) 
that would require initial and repetitive 
inspections of the turbine midframe 
(TMF) case on GE CF6-50/-45 series 
engines. The proposed AD is needed to 
prevent failure of the TMF case which 
could result in the release of hot gases 
and increased nacelle temperatures that 
may activate the fire warning system or 
an inflight shutdown. 

DATES: Comments must be received on 
or before June 17, 1989. 


ADDRESSES: Comments on the proposal 
may be mailed in duplicate to: Federal 
Aviation Administration, New England 
Region, Office of the Assistant Chief 
Counsel, Attention: Rules Docket No. 
89-ANE-06, 12 New England Executive 
Park, Burlington, Massachusetts 01803, 
or delivered in duplicate to Room 311 at 
the above address. 

Comments delivered must be marked: 
Docket No. 89-ANE-06. 

Comments may be inspected at the 
New England Region, Office of the 
Assistant Chief Counsel, Room 311, 
between the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday, except 
federal holidays. 

The spplieable service bulletin (SB) 
may be obtained from General Electric 


Company, 1 Neumann Way, Cincinnati, 
Ohio 45215, or may be examined in the 
Regional Rules Docket. 

FOR FURTHER INFORMATION CONTACT: 
Karen Grant, Engine Certification 
Branch, ANE-142, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service, Federal 
Aviation Administration, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803; telephone (617) 
273-7087. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the agency before any 
final action is taken on the proposed 
rule. The proposal contained in this 
notice may be changed in light of 
comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket, at the address given 
above, for examination by interested 
persons. A report summarizing each 
FAA-public contact, concerned with the 
substance of the proposed AD, will be 
filed in the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: Comments to Docket 
No. 89-ANE-06. The postcard will be 
date/time stamped and returned to the 
commenter. 

Two incidents have occurred where 
takeoff was aborted due to an engine 
fire warning and high nacelle 
temperature indication in GE CF6-50 
engines. In one incident, the aircraft 
overran the runway, sheared off the 
landing gear, and skidded a short 
distance on its fuselage and engine 
nacelles. The second incident was 
uneventful and no damage occurred to 
the aircraft. In both cases, the engine 
fire warning indications were the result 
of hot gas released through a large open 
crack, 66 and 60 inches in length 
respectively, in the TMF aft flange 
circumferential weld. However, neither 
incident showed evidence of an actual 
engine nacelle fire. Additional TMF 
cases have been found with similarly 
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located cracks, 11 to 35 inches in length, 
which have not resulted in engine fire 
warning indications. 

The FAA has determined that these 
large TMF case cracks may result in 
engine fire warning indications with 
potentially adverse impact in aircraft 
operation during critical flight phases. 
Since this condition is likely to exist or 
develop on other engines of the same 
type design, the proposed AD would 
require initial and repetitive visual and 
fluorescent penetrant inspections of the 
TMF case and removal of those cases 
which exceed allowable crack limits, on 
all GE CF6-50/-45 series engines. In 
addition, the FAA is continuing to 
evaluate with the manufacturer an 
improved inspection technique. This 
document may be further amended at 
the conclusion of this evaluation. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities dmong the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

The FAA has determined that this 
proposed regulation involves 
approximately 2,153 engines at an 
approximate total annual cost of 160,000 
dollars. It has also been determined that 
few, if any, small entities within the 
meaning of the Regulatory Flexibility 
Act will be affected, since the proposed 
rule affects only operators using aircraft 
in which CF6-50/-45 series engines are 
installed, none of which are believed to 
be small entities. Therefore, I certify that 
this action (1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
evaluation prepared for this action is 
contained in the regulatory docket. A 
copy of it may be obtained from the 
Regional Rules Docket. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircraft, 
Aviation safety, Incorporation by 
reference. 

The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
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the Federal Aviation Administration 
(FAA) proposes to amend Part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.85. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive {AD) 


General Electric Company: Applies to 
General Electric Company (GE) CF6-50/- 
45 series turbofan engines. 

Compliance is required as indicated, unless 
already accomplished. 

To prevent turbine mid frame (TMF) cracks 
which could lead to the release of hot gas, 
increased nacelle temperature, activation of 
the fire warning indication system, and an 
inflight shutdown, accomplish the following: 

(a) Perform both visual and spot 
fluorescent penetrant inspections, and 
remove if required, TMF case, Part Number 
(P/N) 9128M52 or 9137M92, in accordance 
with GE Service Bulletin (SB) 72-957, dated 
February 17, 1989, as follows: 

(1) Inspect TMF cases with 1,500 cycles or 
more since new (CSN on the effective date of 
this AD, at the next exposure of the TMF, not 
to exceed 450 cycles in service (CIS) after the 
effective date of this AD. 

(2) Inspect TMF cases with 1,050 CSN or 
greater, but less than 1,500 CSN on the 
effective date of this AD, at the next 
exposure of the TMF, not to exceed 450 CIS 
after the effective date of this AD. 

(3) Inspect TMF cases with less than 1,050 
CSN on the effective date of this AD prior to 
accumulating 1,500 CSN. 

(4) Reinspect TMF cases found uncracked, 
or cases with four or less cracks (each crack 
being less than .250 inches in length 
separated by at least 3.0 inches), at intervals 
not to exceed 450 CIS since last inspection 
(SLI). 

(5) Reinspect TMF cases with four or less 
cracks (each crack separated by at least 3.0 
inches with any crack equal to or greater 
than .250 inches but less than 3.0 inches in 
iength), at intervals not to exceed 250 CIS 
SLI. 

(6) Remove from service, prior to further 
flight, TMF cases inspected in accordance 
with paragraph (a)}(1) through (a)(5) above, 
which exceed the limits established below 
and replace with a serviceable part: 

(i) more than four cracks, or 

(ii) any individual crack equal to or greater 
than 3.0 inches, or 

(iii) a length between individual cracks of 
less than 3.0 inches. 

Note: For the purpose of this AD, exposure 
of the TMF is defined as any uninstalled 
engine, an uninstalled TMF module, or a cowl 
opening for an installed engine. 

(b) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 21.199 
to a base where the AD can be accomplished. 


(c) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, an alternative 
method of compliance with the requirements 
of this AD or adjustments to the compliance 
times specified in this AD, may be approved 
by the Manager, Engine Certification Office, 
ANE-140, Engine and Propeller Directorate, 
Aircraft Certification Service, Federal 
Aviation Administration, 12 New England 
Executive Park, Burlington, Massachusetts 
01803. 


The TMF inspections shall be done in 
accordance with GE SB 72-957, dated 
February 17, 1989. This incorporation by 
reference was approved by the Director of 
the Federal Register in accordance with 5 
U.S.C. 552{a) and 1 CFR Part 51. Copies may 
be obtained from General Electric Company, | 
Neumann Way, Cincinnati, Ohio 45215. 
Copies may be inspected at the Regional 
Rules Docket, Office of the Assistant Chief 
Counsel, Federal Aviation Administration, 
New England Region, 12 New England 
Executive Park, Room 311, Burlington, 
Massachusetts 01803, or at the Office of the 
Federal Register, 1100 L Street, Room 8301, 
Washington, DC 20591. 

Issued in Burlington, Massachusetts, on 
March 23, 1989. 

Jack A. Sain, 

Manager Engine and Propeller Directorate, 
Aircraft Certification Service. 

[FR Doc. 89-8126 Filed 4-5-89; 8:45 am] 


BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-AGL-7] 


Proposed Transition Area 
Establishment—Vermillion, SD 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish the Vermillion, SD, transition 
area to accommodate a new NDB 
Runway 30 Standard Instrument 
Approach Procedure (SIAP) to Harold 
Davidson Field Airport, Vermillion, SD. 
The intended effect of this action is to 
ensure segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace. 

DATES: Comments must be received on 
or before May 19, 1989. 

ADDRESS: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Regional 
Counsel, AGL~7, Attn: Rules Docket No. 
89-AGL-7, 2300 East Devon Avenue, 
Des Plaines, Illinois 60018. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, 
Illinois. 
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An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, Airspace 
Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

FOR FURTHER INFORMATION CONTACT: 
Harold G. Hale, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7360. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 89-AGL-7”. The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for commenis will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of 
Regional Counsel, 2300 East Devon 
Avenue, Des Plaines, Illinois, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 
Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
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placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2A, which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to establish a transition area 
near Vermillion, SD. The development of 
a new NDB Runway 30 SIAP requires 
that the FAA designate airspace to 
insure that the procedure will be 
contained within controlled airspace. 
The minimum descent altitude for this 
procedure may be established below the 
floor of the 700-foot controlled airspace. 

Aeronautical maps and charts will 
reflect the defined areas which will 
enable other aircraft to circumnavigate 
the area in order to comply with 
applicable visual flight rule 
requirements. Section 71.181 of Part 71 
of the Federal Aviation Regulations was 
republished in Handbook 7400.6E dated 
January 3, 1989. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and ~ 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under.Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 


PART 71—[AMENDED] 


1. The authority citation for Part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69, 


§ 71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 

Vermillion, SD [New] 

That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of the Harold Davidson Field Airport, 
Vermillion, SD (lat. 42°45'48”N., long. 
96°56'03""W.), and within 4.25 miles each side 
of the 119° bearing from the airport extending 
from the 5-mile radius to 8.5 miles southeast 
of the airport; excluding that portion which 
overlies the Sioux City, IA, transition area. 


Issued in Des Plaines, Illinois, on March 27, 
989. 


Teddy W. Burcham, 

Manager, Air Traffic Division. 

[FR Doc. 89-8127 Filed 4~5-89; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 291 
[Docket No. 88N-0444] 


National Institute on Drug Abuse; 
Methadone in Maintenance Treatment 
of Narcotic Addicts; Joint Proposed 
Revision of Conditions for Use; 
Extension of Comment Period 


AGENCIES: Food and Drug 
Administration and National Institute 
on Drug Abuse. 


ACTION: Extension of comment period. 


SUMMARY: The Food and 
Administration (FDA) and the National 
Institute on Drug Abuse (NIDA) are 
extending to May 3, 1989, the comment 
period for the proposed rule, published 
March 2, 1989, to revise the conditions 
for the use of methadone in the 
maintenance treatment of narcotic 
addicts. The proposal would allow 
programs to provide minimum service 
(interim) maintenance treatment to 
patients awaiting placement in 
comprehensive maintenance treatment 
and would require programs to provide 
counseling on avoidance of human 
immunodeficiency virus (HIV) 
transmission. 

DATE: Comments by May 3, 1989. 
ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 


305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Wayne H. Mitchell or Robert J. Meyer, 
Center for Drug Evaluation and 
Research (HFD-362), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-295-8046. 
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SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 2, 1989 (54 FR 
8973), FDA and NIDA issued a proposed 
rule to revise the conditions for the use 
of methadone in the maintenance 
treatment of narcotic addicts. The 
proposal would allow programs to 
provide minimum service (interim) 
maintenance treatment to patients 
awaiting placement in comprehensive 
maintenance treatment and would 
require programs to provide counseling 
on avoidance of human 
immunodeficiency virus (HIV) 
transmission. These requirements were 
proposed in response to the HIV 
epidemic and are intended to allow 
more narcotic addicts into treatment 
more quickly, thereby decreasing the 
incidence of intravenous drug abuse and 
the transmission of HIV. 

The proposal gave interested persons 
an opportunity to submit written 
comments by April 3, 1989. The agencies 
did not give the customary 60-day 
comment period due to the imminent 
threat to the public health posed by the 
HIV epidemic. To mitigate against any 
unfairness that this short comment 
period might have entailed and to 
ensure that the agencies receive a wide 
range of comments, FDA and NIDA 
mailed copies of the proposed to all 
approved treatment programs, to all 
State regulatory agencies (including 
State drug abuse authorities), to 
individuals and organizations that have 
submitted comments on methadone- 
related documents in the past and to 
other individuals and organizations that 
were likely to be concerned with the 
proposal. 

FDA and NIDA have received several 
comments requesting extensions of the 
comment period. Associations within 
the treatment community have 
expressed their need for additional time 
to consult their membership and to 
gather information in order to 
adequately respond to the proposal. The 
agencies are also aware that even with 
the best efforts to provide a copy of the 
proposal to interested persons, many 
parties did not receive the proposal in 
time. FDA and NIDA have carefully 
considered these factors and have 
determined that a short extension to the 
comment period is in the public interest. 
Accordingly, the comment period for 
submissions by any interested person is 
extended to May 3, 1989. 

Interested persons may, on or before 
May 3, 1989, submit written comments 
and other communications related to 
this proposal to the Dockets 
Management Branch (address above). 
Two copies of any comments are to be 
submitted, except that individuals may 
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submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: April 3, 1989. 
Alan L. Hoeting, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 89-8229 Filed 4~4-89; 11:23 am] 
BILLING CODE 4160-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-3551-1] 


National Priorities List for 
Uncontrolied Hazardous Waste Sites 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of denial of petition for 


rulemaking. 


SUMMARY: On September 26, 1988, the 
Louisiana-Pacific (“L-P”} Corporation 
filed a petition requesting the 
Environmental Protection Agency 
(“EPA”) to modify the rule that added 
the L-P site in Oroville, California, to 
the National Priorities List (“NPL”), 40 
CFR Part 300, Appendix B, and in its 
place to issue a revised rule that reflects 
the deletion of the L-P site from the NPL. 
The Administrator has «denied this 
petition. The Administrator's decision 
appears below. 


FOR FURTHER INFORMATION CONTACT: 
Allen Dotson, Hazardous Site Control 
Division, Office of Emergency and 
Remedial Response (OS-220), 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460, 
Phone (202) 382-5755. 


SUPPLEMENTARY INFORMATION: EPA has 
establihsed a public record for this 
decision which is available for 
inspection by contacting the person 
named above. This record includes the 
petition and attachments submitted by 
L-P, and EPA’s response to them. 
Additionally, the record contains a 
status report on response activities at 
the L-P site from the Regional Counsel’s 
Office in EPA Region IX, and a report of 
the public comments received during the 
rulemaking to list the L-P site, from the 
Superfund Docket Clerk at EPA 
Headquarters. 

The decision of the Administrator 
appearing below was sent to the 
Louisiana-Pacific Corporation. 


Dated: March 29, 1989. 

William K. Reilly, 

Administrator. 

March 29, 1989. 

Bert P. Krages, HI, Esquire, 

Legal Department, Louisiana-Pacific 
Corporation, 111 SW. Fifth Avenue, 
Portland, Oregon 97204 

Re: Petition for a Rulemaking to Delete the 
Louisiana-Pacific Corporation site in 
Oroville, California, from the National 
Priorities List 

Dear Mr. Krages: On September 26, 1988, 
you submitted a petition on behalf of the 

Louisiana-Pacific (“L-P”) Corporation asking 

the U.S. Environmental Protection Agency 

(“EPA” or the ““Agency”) to initiate a 

rulemaking to modify the rule that placed the 

L-P site in Oroville, California, on the 

National Priorities List (“NPL”) (40 CFR Part 

300, Appendix B), and in its place to issue a 

revised rule that reflects the deletion of the 

L-P site from the NPL. For the reasons set out 

below, the Petition is denied. 


Background 
History of the Petition 


EPA proposed to add the L-P site to 
the NPL on October 15, 1984 (49 FR 
40320, 40332). The Agency established a 
60-day period for the receipt of public 
comments on the proposal; L-P did not 
submit any comments. The final rule 
adding the L-P site to the NPL was 
issued on June 10, 1986 (51 FR 21054, 
21072); L-P did not petition the U.S. 
Court of Appeals (D.C. Circuit) for 
judicial review of that rule during the 90- 
day period provided for in CERCLA 
section 113(a).! L-P’s first formal 
objection to the listing of its site on the 
NPL came to the attention of the 
Administrator in the present Petition, 
dated September 26, 1988. 

The L-P Petition was filed under the 
authority of the Administrative 
Procedure Act (“APA”), 5 U.S.C. 553{e), 
which provides that “[e]ach agency shall 
give an interested person the right to 
petition for the issuance, amendment, or 
repeal of a rule.” The APA goes on to 
provide that when such petitions are 
denied, the agency should give “a brief 
statement of the grounds for denial.” 5 
U.S.C. 555(e); American Horse 
Protection Assoc. v. Lyng, 812 F.2d 1, 4 
(D.C. Cir. 1987). 

Statutory and Regulatory Background 

As a threshold matter, it is important 
to understand the process for adding 
and removing sites from the NPL. 


Section 105{a)(8)(B) of CERCLA, as 
amended, expressly directed the 


1 “CERCLA” is the Comprehensive Environment 
Response, Compensation and Liability Act of 1980, 
42 U.S.C. 9601-9657, commonly known as 
“Superfund.” It was amended by the Superfund 
Amendments and Reauthorization Act of 1986 
(“SARA”), Pub. L. No. 99-499, 100 Stat. 1613 (1986). 
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President (EPA by delegation) to list the 
“national priorities among the known 
releases or threatened releases (of 
hazardous substances, pollutants and 
contaminants) throughout the United 
States,” based upon the criteria 
established in the National Contingency 
Plan (NCP}, 40 CFR Part 300. The NCP 
established criteria for such listings in 
the form of a Hazard Ranking System 
(HRS), a method developed by EPA for 
evaluating the relative risks at sites at 
which releases or threatened releases 
take place. 40 CFR Part 300, Appendix 
A. The Agency applies the HRS to 
information concerning an observed or 
potential release to obtain a numerical 
“score” or estimate of “the probability 
and magnitude of harm to the human 
population or sensitive environment 
from exposure to hazardous substances 
as a result of the contamination of 
ground water, surface water, or air.” 
47 FR 31180, 31187 (July 16, 1982). Sites 
receiving scores of 28.50 or greater are 
proposed for inclusion on the NPL ina 
notice-and-comment rulemaking. 

The information collected to develop 
HRS scores and therefore to support the 
listing of sites on the NPL, is not 
sufficient in itself to determine the 
appropriate remedy for a site. The 
Agency generally relies on further, more 
detailed studies—such as a Remedial 
Investigation/Feasibility Study (RI/ 
FS)—to determine what response, if any, 
is appropriate. The RI/FS is undertaken 
to determine “the nature and extent of 
the threat posed by the release and to 
evaluate remedial alternatives,” 
including the alternative of taking no 
action. 40 CFR 300.68(d). Members of the 
public are afforded an opportunity to 
comment on the potential remedial 
alternatives at a site (40 CFR 300.67(d)), 
and to comment on the remedy 
proposed by EPA (CERCLA section 
117(a)). 

In enacting CERCLA, Congress 
specified that the NPL was intended to 
serve a narrow purpose. 

The priority lists serve primarily 
informational purposes, identifying for the 
States and the public those facilities and sites 
or other releases which appear to warrant 
remedial actions. Inclusion of a facility or site 
on the list does not in itself reflect a judgment 
of the activities of its owner or operator, it 
does not require those persons to undertake 
any action, nor does it assign liability to any 
person. Subsequent government action in the 
form of remedial actions or enforcement 
action will be necessary in order to do so, 
and these actions will be attended by all 
appropriate procedural safeguards. 
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S. Rep. No. 848, 96th Cong., 2d Sess. 60 
(1980).2 EPA has affirmed this language 
in numerous preamble statements to 
NPL rulemakings (see, e.g., 48 FR 40658, 
40659 (September 8, 1983), and 52 FR 
27620, 27621 (July 22, 1987)), and in its 
regulations (see 40 CFR 300.66(c)(2)). As 
those regulations indicate, the only 
substantive effect of listing a site on the 
NPL is that the site becomes eligible for 
remedial ° action financed by the 
Superfund (the Fund”) established 
under CERCLA. The listing does not 
require any action of any private party, 
nor does it determine the liability of any 
party for the cost of cleanup actions that 
may be undertaken at the site. Note also 
that listing on the NPL is not a 
prerequisite to removal actions, non- 
Fund financed remedial actions, or 
enforcement actions taken under section 
106 of CERCLA. 

In light of the limited purpose of the 
NPL, and the complex set of procedures 
for site evaluation and response 
provided for in the NCP, EPA explained 
in the preamble to the first NPL rule that 
it would not continually revise HRS 
scores assigned to sites as new 
information became available: 


EPA believes that it is most consistent with 
that statutory purpose to cease the costly and 
time-consuming efforts of site scoring once 
the NPL development process on a site is 
complete. Rather than spend the limited 
resources of the [F]und on rescoring efforts, 
the Agency wants to use all available 
resources to clean up sites. 


48 FR 40658, 40669 (September 8, 1983). 
EPA recognized that a requirement to re- 
score sites would severely slow down 
the important work of evaluating and 
addressing problem sites. Moreover, 
because the score of a site is simply the 
means of including it on the NPL, and 
does not determine a party’s liability or 
even if any response will be taken, 
revising the score is unnecessary. 
Instead, the Agency studies the sites in 
greater detail according to the criteria 
established in the NCP, and based on 
such studies, takes response actions or 
proceeds to delete the sites, as 
appropriate. 


2 Reprinted in 1 Senate Comm. on Environment & 
Public Works, 97th Cong., 2d Sess., A Legislative 
History of the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 
at 367 (Comm. Print 1983). ° 

3 “Remedial” actions are those associated with a 
long-term or permanent remedy to address damage 
resulting from the release of hazardous substances 
(CERCLA section 101(24)), as compared to 
“removal” actions, which are generally immediate 
or interim measures necessary to prevent, minimize 
or mitigate damage from a release of hazardous 
substances (CERCLA section 101(23)). (Remedial 
and removal actions are coliectively referred to as 
“response” actions, CERCLA section 101(25).) 


The criteria for the deletion of sites 
from the NPL are set out in 40 CFR 
300.66(c)(7), and provide that sites may 
be deleted from the NPL “where no 
further response (including studies) is 
appropriate.” In general, the evaluation 
of whether a site should be deleted 
comes at twu distinct points in the site 
evaluation and response process. First, 
after the RI/FS has been completed, EPA 
and the State consider whether the 
release has been found to pose “no 
significant threat to public health or the 
environment”; if so, the taking of 
CERCLA response measures is not 
appropriate, and the site may be deleted 
from the NPL. Second, EPA and the State 
evaluate sites after required response 
measures have been taken; the site may 
then be deleted if it is determined that 
no further action is appropiate. 


As the Agency has noted in past 
Federal Register notices, the deletion of 
a site from the NPL does not itself 
create, alter or revoke any individual 
rights or obligations. The NPL is 
designed primarily for informational 
purposes and to assist Agency 
management. 50 FR 53448, 53449 
(December 31, 1985). Further, the 
deletion regulations in the NCP make 
clear that sites deleted from the NPL 
remain eligible for further Fund-financed 
response actions without the 
requirement of re-listing, should future 
conditions warrant such action. 40 CFR 
300.66(c)(8). 


Disposition of Petition 


Request for Reevaluation Under the 
HRS 


The L-P Petition requests, inter alia, a 
second analysis of conditions at the L-P 
site under the HRS (Petition, at p. 30). 
This request must be rejected. As 
explained above, the Agency does not 
go back and re-score sites based on new 
information once the process of scoring 
and listing a site has been completed. To 
do so would put the Agency in a 
situation of continually rescoring, 
detracting from the more important 
work of cleaning up sites. In rejecting 
recent challenges to the NPL, the U.S. 
Court of Appeals for the D.C. Circuit 
explained: 


Certainly, EPA could have permitted 
further comment or conducted further testing. 
Either course would have consumed further 
assets of the Agency and would have delayed 
a determination of the risk priority associated 
with the site. Yet as we have recognized 
elsewhere, “the NPL is simply a rough list of 
priorities, assembled quickly and 
inexpensively to comply with Congress’ 
mandate for the Agency to take action 
straightaway.” Eagle-Picher II, 759 F.2d at 
932 [D.C.Cir. 1985]. Once again, we determine 
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that “EPA's decision to reconcile the need for 
certainty before action with the need for 
inexpensive, expeditious procedures to 
identify potentially hazardous sites * * * is 
reasonable and fully in accord with 
congressional intent.” Eagle Picher I, 759 F.2d 
at 921 [D.C.Cir. 1985]. 


City of Stoughton, Wisconsin v. EPA, 
858 F.2d 747, 751 (D.C.Cir. 1988). 

The courts have also indicated that 
challenges to HRS scores not raised 
during the public comment period may 
not be raised later. Northside Sanitary 
Landfill v. EPA, 849 F.2d 1516, 1521 
(D.C.Cir. 1988); Eagle-Picher Industries 
v. EPA, 822 F.2d 132, 146 (D.C.Cir. 1987). 
As the U.S. Court of Appeals for the D.C. 
Circuit noted in Natural Resources 
Defense Council v. Nuclear Regulatory 
Commission, 666 F.2d 595, 602 (D.C.Cir. 
1981), the right to petition for repeal of a 
rule does not “permit back door 
procedural challenges by those who had 
the opportunity to seek direct review of 
regulations but failed to do so in a 
timely fashion. Indeed, the case law 
suggests the opposite. See Geller v. FCC, 
610 F.2d 973, 977 (D.C.Cir. 1979).” 

As noted above, L-P did not comment 
on the proposed listing of the L-P site in 
1984, nor did it comment on the HRS 
score supporting that proposal. The 
Petition now alleges a deficiency in the 
HRS scoring package, i.e., the finding of 
an “observed release” from the facility 
(see Appendix E to the Petition), but that 
alleged deficiency was a component of 
the original HRS score, and could have 
been raised during the original site 
listing comment period. Thus, the 
Petition is not timely on this point.* 


Request for a Finding of “No Response 
Action Necesary” 


The Petition also appears to request 
removal of the L-P site from the NPL on 
the grounds that the levels of 
contaminants at the site pose “no 
endangerment to human health and the 
environment” (Petition at p. 9). This 
request is also premature, and is not 
supported by the facts. 

The Petition itself acknowledges that 
contamination exists at the L-P site,® 


* Even assuming, arguendo, that the comment 
were timely, L-P admits in its Petition that there 
were in fact releases of hazardous substances from 
the L-P facility to the environment (see notes 5 and 
11 infra.), and EPA's analysis of the facts confirms 
that finding. 

5 As the Petition notes at p. 1, “[rjecent 
investigations by CH2M-Hill, a contractor retained 
by L-P, have determined that pentachlorophenol 
(‘penta’, ‘PCP’) contamination [has been] observed 
at various locations on the L-P sawmill/medium 
density fiberboard (MDF) complex at Oroville, 
Califo: * * *. See also Petition at 14, “CH2M- 
Hill found some contamination of soils in the 
vicinity of the fungicide spray area”; and Petition at 

Continued 
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and indeed, suggests that some further 
response activities may be appropriate 
at the site. However, it argues that the 
threat is limited such that EPA “may” 
conclude that no response is warranted, 
at least from L-P.7 

EPA has, indeed, been conferred the 
discretion and the responsibility to 
decide if response action is warranted at 
sites where hazardous substances have 
been released into the environment; the 
Agency has not, however, come to the 
conclusion advanced by the Petition that 
the levels of contaminants at the site 
pose “no endangerment to human health 
and the environment.” In fact, EPA has 
not yet completed its RI/FS at the site, 
and thus has not yet determined the full 
extent and nature of the contamination, 
and the public health and environmental 
risks associated with that 
contamination.® The Agency will 
consider the comments on site 
conditions contained in the Petition as 
the Agency continues to evaluate the 
contamination at the site; however, at 
this point in the process and based on 
the current record, EPA cannot agree 
with the contention in the Petition that 
no action is necesary. The Agency finds 
that grounds for deletion of the site from 
the NPL do not, at present, exist.® 


21, “[t}he source of [the] dioxin is believed to be 
occasional overflows from the L-P fungicide 
system.” 

© In return for the granting of its petition, L-P 
offers (1) to complete an air study under the terms 
of its consent order with EPA, “(2) keep the fire well 
operative to maintain its current ability to inhibit 
migration, (3) maintain the drainage ditch in such a 
manner so as to preserve its ability to degrade PCP 
wastes * * *.” (Petition, at p. 31) (emphasis added). 
The Petition at p. 22 further states that “[s]ince 
Koppers is the source of PCP in the area of the 
ditch, it should bear the responsibility of 
investigating this area for dioxins.” 

7 For example, the Petition states that “EPA can 
determine that there is little contamination and 
essentially no possibility of migration” (Petition, at 
14); “EPA can conclude the soil contamination does 
not warrant additional response from L-P” 
(Petition, at 17); “[bJased on the minimal possibility 
of exposure, EPA can rationally conclude that there 
is no threat to human health or the environment 
from exposure to PCP from air sources” (Petition, at 
18); and “L-P believes that sufficient data is 
available to enable EPA to dismiss formaldehyde 
contained in water and soil as a threat to human 
health” (Petition, at 27). (Emphasis added.) 

8 An RI/FS was commenced at the L-P site in 
December 1986, financed by the Fund established 
under CERCLA; L-P declined to perform the work 
itself. 

® The Petition at p. 12 argues that levels of PCP at 
the site “are within the proposed and advisory 
* criteria * * * indicating that the L-P site poses no 
threat to the environment.” The issue of whether or 
not contaminant levels exceed drinking water 
standards is not relevant for NPL listing purposes. 
As the HRS explains, “if a contaminant is measured 
in ground water * * * at a significantly (in terms of 
demonstrating that a release has occurred, not in 
terms of potential effects) higher level than the 
background level, then * * * a release has been 
observed.” 40 CFR Part 300, Appendix A, section 


Request for Deletion Based on a Finding 
of No Liability 


The Petition also appears to argue 
that the L-P site should be deleted from 
the NPL because the L-P company itself 
is a small contributor to the release at 
the site: deleting the site “will provide 
for more equitable enforcement in this 
matter in that the responsibility and 
burden of the RI/FS process would be 
shifted from a non-resposible party to 
the party which caused the release.” 
(Petition at p. 2.) As the cover letter to 
the Petition states, the “crux of the 
petition is that the presence of 
hazardous substances on this site is due 
to the migration of wastes farm an 
adjoining Superfund site.”!° However, 
even if the Petitioner may ultimately be 
able to prove that the neighboring 
Koppers company is a major contributor 
to the contamination on the L-P 
property, and thus reduce L-P'’s liability, 
this argument does not constitute 
grounds for deleting the site.1! 

The question of whether or not a site 
has been appropriately included on the 
NPL is not affected by the number of, or 
existence of any, potentially responsible 
parties. Indeed, a site may be listed even 
where no PRP’s can be identified (e.g., 
abandoned sites). As noted above, 
listing on the NPL does not represent a 
determination of any party's liability or 
its share of response costs (including its 
share of RI/FS costs). Those issues will 
be decided if and when EPA brings an 
action for recovery of its costs pursuant 
to section 107 of CERCLA) or in an 
enforcement action under section 106 of 
CERCLA), and L—-P and other parties 
will have full opportunity to contest 
their cost shares at that time.'? Thus, 


3.1. See also 48 FR 40658, 40665 (September 8, 1983); 
47 FR 31180, 31188 (July 16, 1982). The Agency may; 
however, consider such standards as it proceeds to 
evaluate the extent of groundwater treatment, if 
any, that should ultimately be required. 

10 See also Petition at 7: “The source of this 
contamination is believed to have been effluent and 
contaminated groundwater flowing from the 
Koppers wood preserving facility * * *.” 

11 Note that the Petitioner agrees that it is 
responsible for at least some of the contamination 
at the site. See Petition at p. 5 (“[t]he L-P site used 
small quantities of pentacholorophenol from 1970 to 
1984 * * *. Minor losses occurred from downstream 
drippage (which was largely contained) and 
occasional overflows from system blockages”); at p. 
6 (“[I]t is likely that some PCP may have infiltrated 
through cracks in the paved area [at the L-P.site]."). 

12 Note that in the instant case, L-P has not been 
ordered to conduct the RI/FS at the site; rather, it 
was provided the.opportunity to do so, but declined. 
It is also important to note that L-P, and other 
interested parties, wil] have the opportunity to 
participate in the decision concerning what 
remedial action should be taken at the site (see 40 
CFR 300:67{d):and°CERCLA section 117(a)). 
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while L-P’s argument that Koppers is the 
major contributor at the L-P site may be 
grounds for reducing liability in a future 
contribution action, it is irrelevant to the 
question of whether the L-P site should 
be on the NPL, and it does not constitute 
grounds for deleting the site from the 
NPL.1% 


Request for Deletion Based on Existing 
Consent Order 


The Petition also argues that the 
proposed rule modification is 
appropriate because response measures 
are already planned based on an 
existing consent order between L-P and 
EPA. The existence of this consent order 
does not provide grounds for deleting 
the site from the NPL. First, the consent 
order merely commits L-P to investigate 
releases into the air at the facility; it 
does not include all response measures 
that EPA may, after the completion of 
the RI/FS, determine to be necessary in 
order to address contamination at the L- 
P site. Second, EPA regulations and 
policies on NPL listings do not provide 
for deletion based on an outstanding 
order to perform work at a site. Indeed, 
in prior rulemakings the Agency 
considered and rejected that approach 
as inconsistent with the purpose of the 
NPL to keep interested parties and 
neighboring residents informed about 
the progress of remedial actions at NPL 
sites. See 49 FR 37070, 37075 (September 
21, 1984).14 


Request for Public Hearing 


Finally, the Petition requested that 
EPA conduct an informal public hearing 
on this matter, although it offered no 
reasons why such a hearing was 
believed to be necessary. The Agency 
does not believe that a hearing is 
necessary or appropriate in this matter. 

The Agency has already conducted a 
national notice-and-comment 
rulemaking on whether the L-P site was 
appropriate for inclusion on the NPL (49 
FR 40320, 40332 (October 15, 1984)). L-P 
has now asked the Agency to reconsider 
that decision, and it has submitted the 


18 The Petition also claims that “EPA will be able 
to reduce its administrative burden by combining 
what are currently two sites into a single site.” 
(Petition at p. 2.) This also does not constitute 
grounds for deletion of a site. In any event, EPA has 
authority under CERCLA section 104(d)(4) to treat 
two facilities as one for the purpose of taking 
response actions, even if the sites have been 
separately listed. 

14 However, in the proposed revisions to the NCP 
(53 FR 51394, 51419 (December 21, 1988), the Agency 
is taking comment on the more limited idea of 
deleting sites in cases where a party signs an 
enforceable consent order under CERCLA to 
perform ai/ necessary remedial action at a site. The 
Petitioner, like other members of the public, will ~ 
have the opportunity to comment on that proposal. 
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information it deems relevant to the 
issue at hand. Thus, the Agency has the 
relevant information before it with 
which to make a decision on the present 
Petition. Further, the Congress and the 
courts have consistently stated that 
agencies are not required to conduct a 
hearing or begin an additional round of 
rulemaking in responding to rulemaking 
petitions filed under the APA, 5 U.S.C. 
553(e).15 For these reasons, the request 
for a hearing is denied. 


Final Agency Decision 


In the National Contingency Plan, 
EPA established detailed procedures for 
the listing of releases of hazardous 
substances that appear to pose a 
problem, and then for the careful review 
and assessment of such sites, before 
deciding what response action, if any, is 
warranted. At numerous points in the 
process, members of the public have an 
opportunity to comment on EPA's 
actions, such as through comments on 
the proposed listing of a site, comments 
on the proposed remedy selection, and 
comments on proposed site deletions. 
The Petitioner in this case has asked for 
an extraordinary chance to comment at 
a point outside these normal, detailed 
procedures. 

EPA finds that the reasons advanced 
by Petitioner for the requested deletion 
of the L-P site are neither persuasive nor 
timely. Thus, EPA will not modify the 
rule that has placed the L-P site on the 
NPL. Rather, the Agency will continue to 
evaluate the release at the L-P site until 
such time as the Agency determines that 
no significant threat to human health or 
the environment is posed, or until 
response actions determined to be 
necessary have been completed, 
consistent with the deletion criteria in 
the NCP. 


Conclusion 


For the reasons stated above, the 
petition of Louisiana-Pacific Corporation 
is denied. A copy of this decision will be 
published in the Federal Register. If you 


15 In its report on the APA, the Senate Judiciary 
Committee emphasized that “[t}he mere filing of a 
[section 553(e)} petition does not require an agency 
to grant it, or to hold a hearing, or engage in any 


other public proceedings.” S. Rep. No. 
752, 79th Cong., 1st Sess. (1945), reprinted in 
Administrative Procedure Act: Legislative History, 
S. Doc. No. 248, 79th Cong., 2d Sess. 201-02 (1946), 
cited with approval in WWHT, Inc. v. Federal 
Communicotions Commission, 856 F.2d 807, 813 
(D.C. Cir. 1981). See also Wisconsin Electric Power 
Co. v. Costle, 715 F.2d 323, 328-29 (7th Cir. 1983) 
(declining to require agencies to create new 
procedures applicable to section 553(e) petitions: 
TAlgencies ‘should be free fo fashion their own 
eee Peay 
capable of permitting them to 
multitudinous duties.’ * FCC v. aun me US, 
279, 290 {1965} * * *.") 


have any further questions concerning 
this matter, please contact Larry 
Starfield in the Office of General 
Counsel, at (202) 382-7706. 


William K. Reilly, 

Administrator. 

[FR Doc. 89-8180 Filed 4-5-89; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 572 
[Docket No. 89-03; Notice 1) 
RIN 2127-AC09 


Anthropomorphic Test Dummies; 6- 
Year-Old Child 


AGENCY: National Highway Traffic 
Safety Administration. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend Title 49 CFR Part 572 by 
establishing design and performance 
specifications for a test dummy 
representing a 50th percentile 6-year-old 
child. Currently, the largest, specified 
child dummy is the 3-year-old dummy. 
The agency is proposing to specify this 
new child test dummy for two reasons. 
The first is that developing a test device 
for older children, and testing with that 
device would facilitate the evaluation 
and production of safer, more reliable 
restraints for the older child. The second 
is to develop a test device that will help 
the agency explore and resolve 
questions raised in comments to a 1986 
rulemaking to amend Standard 213, 
Child Restraint Systems, that the 
shields on booster-type child safety 
seats may not be large enough to 
restrain an older child’s head, neck, and 
upper torso in a vehicle crash. (51 FR 
5335, 5338, February 13, 1986.) 

NHTSA is taking this action to 
provide a means for evaluating child 
restraint systems intended for older 
(approximately 4 through 8 years old): 
children. The new test device would 
enable the agency to simulate the crash 
impact responses of those children. 
DATES: Comment closing date: October 
3, 1989. Proposed effective date is 30 
days after any final rule is published. 
ADDRESSES: Comments should refer to 
Docket No. 89-03; Notice 1, and be 
submitted to: Docket Section, National 
Highway Traffic Safety Administration, 
Room 5109, 400 Seventh Street, SW., 
Washington, DC, 20590. Docket Room 


13901 


hours are 8 a.m. to 4 p.m., Monday 
through Friday except Federal holidays. 


FOR FURTHER INFORMATION CONTACT: 
Sian Backaitis, Office of Vehicle Safety 
Standards, NRM-12, National Highway 
Traffic Safety Administration, 400 
Seventh Street, S.W., Washington, D.C. 
20590, (202) 366-4912. 


SUPPLEMENTARY INFORMATION: 
Background 


On March 1, 1974, the National 
Highway Traffic Safety Administration 
(NHTSA) proposed to amend Federal 
Motor Vehicle Safety Standard No. 213 
by substituting a requirement for 
dynamically testing child restraints in 
place of the old requirement for static 
testing. (39 FR 7959) The proposal 
prescribed testing in simulated 30 mile 
per hour (mph) crashes with 
anthropomorphic test dummies as 
occupants. Because there are 
considerable differences in 
physiological development, size, and 
weight of children at different ages, the 
agency proposed using three test 
dummies in evaluating restraints. A 
dummy representing a 6-month-old was 
to be the test device for child restraints 
recommended for children weighing 17 
pounds or less. For testing restraints for 
children weighing more than 17 pounds 
but less than 43 pounds, the 
representative test device was to be a 3- 
year-old dummy. Finally, in testing 
restraints for children whose weight was 
more than 43 pounds, a 6-year-old 
dummy was to be the representative 
device. 

On May 18, 1978, the agency 
published proposed specifications for a 
representative 6-month-old and 3-year- 
old dummy to be used in dynamic 
testing of child restraint systems under 
Standard 213. (43 FR 21490) When 
NHTSA published this document, a 
representative 6-year-old dummy was 
still under development, and not ready 
for specification. 

On December 13, 1979, the agency 
published a new Standard 213, Child 
Restraint Systems, requiring that child 
protection systems meet dynamic 
performance specifications when tested 
with the representative 6-month and 3- 
year-old test dummies. (44 FR 72131) 
Paragraph S7.2 of the Standard states 
that the agency will use the 3-year-old 
dummy in agency compliance testing of 
child restraints that are recommended 
by their manufacturers for use by 
children in a weight range that includes 
children weighing more than 20 pounds. 
On December 27, 1979, NHTSA 
published the final specifications for the 
6-month-old and 3-year-old dummies, 





and specified their use in agency 
compliance testing of child restraints. 
(44 FR 76527.) 

Need for a 6-year old dummy. The 
objective of this rulemaking is to specify 
a test dummy representing a 6-year old 
child for use in research or exploratory 
work in assessing the effectiveness of 
child restraints intended for use by older 
children. If the agency adopts the 
dummy, it might eventually propose to 
amend Standard 213 to provide for the 
dummy’s use in agency child restraint 
compliance tests. 

The agency has long recognized a 
need for evaluating child restraints with 
test dummies representative of specific 
age groups. There is a significant 
difference in size among children of 
various ages. For example, an average 6- 
month-old infant weighs 17.4 pounds, 
and is 26 inches tall; an average 3-year- 
old weighs 33.3 pounds, and measures 
38 inches; and an average 6-year-old 
weights 47 pounds, and is 47 inches tall. 
Compared with an average 3-year-old 
child, an average 6-year-old weighs 14 
pounds more, and is 3 inches hi 
when sitting. To accommodate this 
broad range of sizes, most child restraint 
manufacturers offer products in three 
configurations: the infant seat 
(newborns through about 20 pounds); 
the convertible seat (from birth through 
about 40 pounds); and for children who 
have outgrown the convertible seat, the 
booster seat (from about 40-60 pounds). 

The convenient size, light weight, and 
relatively low cost of the small-shield 
booster seat have resulted in increased 
production and use of this kind of child 
safety system for the older child. There 
are other important factors influencing 
the increased use of booster seats. For 
example, child passenger safety 
advocate groups, such as the Michigan 
Academy of Family Physicians, have 
been active in developing and 
distributing information encouragin: 
passenger protection for the older child. 
Nine States have enacted legislation 
requring the restraint of children who 
are beyond their sixth birthday. (Those 
States are Alaska, Maine, 
Massachusetts, Minnesota, New 
Mexico, New York, Oregon, Rhode 
Island, and West Virginia. Oregon 
legislation covers children up to their 
16th birthday.) 

Because compliance tests currently 
are conducted with the NHTSA- 
specified 3-year-old (33 pound) dummy, 
there are little data on how booster 
systems perform as the child-user moves 
further from 33 pounds. Under contract 
with this agency, Calspan performed 
simulated barrier-impact testing of child 
safety systems recommended for use by 
older children with an unspecified 6- 


year-old child surrogate. (Evaluation of 
the Performance of Child Restraint 
Systems, DTNH22-82-A-47046) The 
Calspan tests show that some booster 
safety seats may not perform to 
Standard 213 specifications when those 
seats are tested with dummies larger 
than the specified 3-year-old dummy. 

Specifying a 6-year-old dummy will 
help child safety systems manufacturers 
to develop restraints that provide 
optimal protection for larger children, 
and will be necessary should NHTSA 
later find it appropriate to require the 
dummy’s use in compliance testing. 
Further, the fact that a growing number 
of States require restraint of older 
children heightens the need for an 
appropriate performance evaluation to 
ensure a reasonable and reliable 
passenger protection system for the 
older chi 

Another reason for setting 
specifications for the 6-year-old dummy 
arises from comments NHTSA received 
in connection with a 1986 rulemaking 
amending Standard No. 213. The 
amendment requires that most child 
restraint systems equipped with a tether 
strap pass the 30 mph test with the 
tether strap unattached. (51 FR 5335, 
February 13, 1986) A number of 
commenters expressed concern that 
with respect to the shield-type booster 
seat restraint system, the shield is too 
small to protect an older child’s head, 
neck, and upper torso in a crash. 
NHTSA stated its intent to investigate 
this allegation. In order to explore and 
resolve these safety questions, the 
agency needs a child surrogate whose 
human dimensions and dynamic 
responses more nearly match those of 
older children. 

The American Academy of Pediatrics’ 
“Safe Ride” and other national child 
passenger safety programs and 
advocates recognize the importance of 
encouraging the use of restraints for 
older children, not only for the child’s 
immediate protection, but also to 
facilitate the habit of using a passenger 
protection system through adolescence 
and into adulthood. Booster seats can 
provide an effective restraint system for 
children who have outgrown a 
convertible or toddler seat, but who are 
not large enough to use vehicle belt 
systems safely, and can provide 
continuity in safety systems use. 
Further, the development of more 
effective child safety systems for older 
children could provide a better bridge 
from today’s safety seats (aimed largely 
at infants and toddlers) to adult safety 
belts (which are increasingly three-point 
belts, even in rear vehicle seats, and 
may not be ideally suited for children in 
the 4-8 age ranges.) This agency 
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emphasizes its continued strong support 
for the use of available and appropriate 
child safety and other occupant 
protection systems for older children, 
because these systems are effective in 
reducing the risk of death or injury as 
compared with riding unrestrained. 

This proposed rule also responds to 
public comments NHTSA received in 
consequence of public meetings the 
agency held in July and August of 1988 
on how to promote the use and 
effectiveness of child safety seats and 
other child passenger protection 
systems. (See 53 FR 24934, June 28, 1988, 
and Docket 88-11.) A number of meeting 
participants as well as interested 
persons who submitted written 
comments to the docket, suggested that 
child safety systems be tested with child 
surrogates representing lower, middle, 
and upper weight ranges to encourage 
the development of appropriate child 
safety systems that perform for the 
largest practical range of weights. 
Specifying a 6-year-old dummy is a step 
in that direction. 

Alderson Research Laboratories and 
Sierra Engineering 6-year-old dummies. 
In 1974, NHTSA evaluated two test 
dummies, each of which purportedly 
represented a 6-year-old child. 
(Performance Evaluation of Child Test 
Dummies, DOT HS-801-92, May 1976.) 
Alderson Research Laboratories 
produced one, and Sierra Engineering, 
the other. The agency evaluated these 
dummies to determine whether the body 
parts and size (anthropometry) 
corresponded with measurements 
established for a 50th percentile 6-year- 
old child through NHTSA’s program for 
developing master body forms for child 
test devices. (Development and 
Evaluation of Masterbody Forms for 3- 
Year-Old and 6-Year-Old Child 
Dummies, DOT HS-801 811, January 
1976.) NHTSA further evaluated each 
dummy in dynamic tests for kinematics 
and response measurements. NHTSA 
found that vibration (or resonances) in 
the head and chest interfered with 
obtaining dependable test 
measurements. Correcting these 
resonances would have required 
considerable redesign and testing. 
Further, Sierra Engineering's design 
lacked an adequate structure for 
installing a chest accelerometer. 

Humanoid 6-year-old dummy. In 1975- 
76, Humanoid Systems (Humanoid) 
developed a new design for a 6-year-old 
child dummy. Humanoid developed this 
new design by scaling down a 
representative 50th percentile male test 
dummy (49 CFR Part 572, Subpart B). 
From 1976 through 1981, NHTSA tested 
and evaluated Humanoid's 6-year-old 
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test dummy at the Vehicle Research and 
Test Center (VRTC). The evaluation 
showed that the anthropometric 
measurements of Humanoid's dummy 
compared well with a master 50th 
percentile child test dummy that NHTSA 
had developed. On the other hand, the 
evaluation also revealed that the 
dummy’s head, neck, chest, and lumbar 
spine needed to be modified to give 
more human-like responses during 
dynamic tests. Together, NHTSA and 
Humanoid endeavored to modify the 
dummy’s basic design to achieve these 
human-like responses. (Child Restraint 
Systems Evaluation, DOT HS-803-322, 
May 1978) 

As a basis for establishing 
appropriate responses for the 6-year-old 
dummy, the agency and Humanoid 
began with 3-year-old dummy 
responses, and modified them 
appropriately to compensate for 
estimated differences in age and size 
between 3- and 6-year-old children. The 
agency used trial-and-error experiment 
further to refine the 6-year-old dummy’s 
kinematic responses. (Establishment of 
the Repeatability of Performance of the 
Six Year Old Child Test Dummies, DOT 
HS 806 741, September 1984) By the end 
of 1982, the Humanoid test dummy was 
sufficiently modified to permit 
evaluation of its performance and 
suitability for dynamic compliance-type 
testing to begin. 

During 1983 and 1984, NHTSA 
conducted its calibration evalution with 
four test dummies: Two modified 
models, and two first-production models 
of the Humanoid dummy. The 
calibration evaluation involved three 
tests of five parameters for each dummy: 
Head acceleration, chest acceleration, 
femur load, neck bending, and lumbar 
spine bending. The calibration test data 
showed that for any one dummy, results 
were repeatable within 7.2 percent for 
each tested parameter (that is, not more 
than 7.2 percent between the lowest and 
highest readings). Combined test data 
for the four test dummies showed that 
results were reproducible within 11.6 
percent. These results compare 
favorably with the performance of the 
specified 3-year-old and adult Part 572 
Subpart B test dummies. 

NHTSA also conducted compliance- 
type evaluations using two dummies 
manufactured to Humanoid-NHTSA 
derived specifications. The compliance- 
type evaluation involved three tests for 
each of two dummy samples in a 
selected booster seat, and three tests for 
each in 3-point vehicle belts. In these 
tests, the variability between the highest 
and lowest peak measurement of any 
one of the five measured parameters 


never exceeded 8 percent for the final 
dummy design. These results also 
compare favorably to compliance-type 
test results for dummies already 
specified in Part 572. 

It is the agency's experience that 
quality control and quality assurance in 
regular dummy manufacturing results in 
more uniform dummy construction than 


in the construction of prototype samples. 


When the dummy is properly produced, 
its structural properties are such that it 
will conform to the proposed 
specifications in every respect before 
and after it is used in compliance-type 
test. Therefore, the agency anticipates 
that there would be even less dispersion 
in measurements, both for tests of any 
one dummy sample, and for tests among 
several samples, once manufacturers 
begin to produce the 6-year old dummy 
for sale. (DOT HS 803 792; DOT HS 803 
711.) 

ECE 6-year old dummy. From 1981 
through 1982, the agency also tested and 
evaluated a 6-year-old test dummy 
developed by the United Nations 
Economic Commission for Europe (ECE) 
to determine whether it was suitable for 
compliance testing involving U.S. safety 
standards. The ECE dummy showed 
both repeatable responses in calibration 
tests and acceptable anthropometric 
measurements. On the other hand, 
dispersions of the acceleration 
measurements in dynamic systems tests 
were too great to be acceptable for U.S. 
compliance testing. 

Tentative selection of the Humanoid 
6-year old dummy. NHTSA’s overall 
assessment of the ECE and Humanoid 
manufactured dummies is that both 
have acceptable (1) anthropometry; (2) 
kinematics in dynamic tests; and (3) 
repeatability in calibration and dynamic 
tests. 

However, the Humanoid 
manufactured test dummy measures 
more parameters with greater 
consistency that the ECE’s. For example, 
it is designed to measure head and chest 
accelerations and femur (thigh) loads. 
Given that the legs of a 6-year old child 
are sufficiently long to contact a 
vehicle's interior in a crash, this last 
feature is useful is comparing the 
protective value of booster seats and 
vehicle seat belts. 

As it was originally designed, the ECE 
dummy measured chest acceleration 
and submarining only. (NHTSA 
modified the device in order to install 
head accelerometers.) The submarining 
is measured by the amount of lapbelt 
penetration into an artist's clay 
abominal insert. Such a test yields only 
gross information of whether an impact 
would translate into injury or no injury. 
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It tells nothing of the time element 
associated with an injury (that is, onset 
and duration of the maximum load). In 
any event, the agency did not evaluate 
the submarining measurement, because 
the validity of the measurement was the 
subject of investigation at the time 
NHTSA conducted its evaluation. 

NHTSA did evaluate an ECE dummy 
sample modified for installing a head 
accelerometer. Like the Alderson and 
Sierra Engineering dummies, the ECE 
model showed excessive head and chest 
resonances that made it difficult to 
measure acceleration in impact tests. 
(Evaluation of Response Characteristics 
of the ECE 6-Year-Old Child-Size 
Dummy, DOT HS-806-641, January, 
1982.) 


Proposal 

In this notice, NHTSA proposes 
specifications for the Humanoid-NHTSA 
test dummy representing a 50th 
percentile 6-year old child. These 
specifications consist of the following 
elements: 

(1) A drawing package showing the 
component parts, the subassemblies, 
and the assembly of the complete 
dummy; defining materials and material 
treatment processes of all the dummy's 
component parts; and specifying the 
dummy’s required instrumentation and 
their installation methods. 

(2) An oparations and maintenance 
manual containing instructions for 
assembly, disassembly, use, 
adjustments, and maintenance of 
dummies; 

(3) A set of master patterns for those 
dummy parts that are molded or cast. 
These three elements would ensure that 
the dummies are uniform in their 
construction. Performance criteria 
would also be specified to serve as 
calibration checks, and to assure further 
the kinematic uniformity of the dummy 
and the repeatability of its performance 
in dynamic testing. 

As in the case of the 3-year-old 
dummy, the 6-year-old dummy also 
would be instrumented with 
accelerometers for measurement of 
accelerations in the head and chest 
during impacts. The rule would specify 
the manner and location of installation 
of accelerometers so that there would be 
no variability in their measurement 
resulting from different locations and 
mountings of the accelerometers. In 
addition, the dummy has provisions for 
mounting load cells in the femurs to 
measure impact forces transmitted 
through the knees. As a safeguard, the 
calibration test would ensure the proper 
construction, instrumentation, and 
performance measurements for the 





dummy, as well as the absence of 
damage from previous use. The dummies 
also would be equipped with 
photographic targets attached to the 
head and knees. 

Obtaining 6-Year Old Dummy 
Specificiations. Drawings and 
specifications as shown in drawing No. 
SA 106C 001, and an Operation and 
Maintenance Manual are available for 
examination in Docket 78-09, Room 
5109, 400 Seventh Street, SW., 
Washington, DC 20590. Copies of the 
drawings and specifications also are 
available from Rowley-Scher 
Reprographics, Inc., 1216 K Street, NW., 
Washington, DC 20005, (202) 628-6667. 
Patterns of all cast and molded parts are 
available for loan from the Office of 
Vehicle Safety Standards, NHTSA, 400 
Seventh Street, SW, Washington, DC 
20590. 

From the agency's perspective, 
anyone is free to produce the specified 
dummy, and NHTSA intends to 
facilitate production by making 
technical drawings, molds, and relevant 
manuals available. The negotiation or 
adjudication of any patent or other 
private claim that may arise should be 
dealt with through private sector 
commercial and legal processes. 


Impact Assessments 


A. Executive Order 12291 and 
Department of Transportation 
Regulatory Policies and Procedures 


NHTSA has considered costs and 
other factors associated with this 
proposal, and concludes that this 
proposed rule is neither major within the 
meaning of Executive Order 12291 nor 
significant within the meaning of the 
Department of Transportation 
Regulatory Policies and Procedures. 

This notice proposes to set 
specifications for a representative 6- 
year-old test dummy which the agency 
may later separately propose for use in 
agency compliance tests for those 
systems recommended for older children 
(4-8 years). If this proposed rule 
becomes final, it would affect only those 
businesses which choose to manufacture 
or test with the dummy. If a 
manufacturer wished to test a child 
restraint system designated for use by 
older children, the specified 6-year-old 
dummy would be available, and likely 
would produce more useful data for 
children in the 4-8 year old age group. 

NHTSA estimates the cost of a 6-year- 
old test dummy to be about $10,500. The 
cost of the currently specified 3-year-old 
dummy is about $9,700. Currently, 
testing laboratories buy the dummies 
with the associated instrumentation, 
and then charge the child seat 


manufacturers about $1800 per test for 
compliance-type testing. If the agency 
sets final specifications for the 6-year- 
old dummy, a child restraint or vehicle 
manufacturer may volunteer to use the 
dummy in compliance-type testing. 
Adopting the 6-year-old dummy 
specifications would impose no 
requirements on vehicle or child 
restraint manufacturers; and would 
result only in a nominal cost increase in 
products even if manufacturers choose 
to test with this device. Because the 
economic impacts of this proposal are so 
minimal, no further regulatory 
evaluation is necessary. 


B. Small Business Impact 


The Regulatory Flexibility Act of 1980 
requires agencies to evaluate the 
potential effects of their proposed and 
final rules on small businesses, small 
organizations, and small governmental 
jurisdictions. This proposal would not 
impose production costs on small 
businesses, nor would voluntary 
manufacturer testing with the proposed 
new dummy substantially increase 
prices of child safety seats. Small 
organizations and small governmental 
jurisdictions could purchase add-on 
restraints for about the current cost of 
those restraints. There are only two test 
device developer/manufacturers 
currently operating in this country. 
Therefore, I certify that this proposed 
rule would not have a significant 
economic impact on a substantial 
number of small entities. 


C. Environmental Impact 


As it is required to do under the 
National Environmental Policy Act of 
1969, NHTSA has considered the 
environmental impact of this proposed 
rule. If this proposed rule becomes final, 
it would provide a test device which the 
agency may specify for use in its 
compliance testing of child safety seats 
designated for use by older children. 
The rule would not require new or 
significant changes in any aspect either 
of motor vehicle or safety seat 
manufacture or operations. Therefore, 
NHTSA has determined that this 
proposal would not be a major Federal 
action significantly affecting the quality 
of the human environment. 


D. Paperwork Recuction Act 


This proposed rule does not involve a 
collection of information request or 
requirement. 

E. Executive Order 12612: Federalism 

The agency has analyzed this action 
under principles and criteria of 
Executive Order 12612, and has 
determined that this final rule does not 
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have sufficient Federalism implications 
to warrant preparing a Federalism 
Assessment. 


Submission of Comments 


The agency invites interested persons 
to comment on the proposal in writing, 
and requests (but does not require) that 
such persons supply 10 copies of each 
comment. To encourage commenters to 
be concise, NHTSA requires that 
interested persons limit their remarks to 
no more than 15 pages (49 CFR 553.21). 
A commenter may attach any necessary 
supporting document without regard to 
the 15-page limit. All comments will be 
filed and available for examination in 
the Docket Section both before and after 
the comment closing date. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, then it must send three 
copies of the complete submission, 
including purportedly confidential 
business information, to the Chief 
Counsel, NHTSA, at the street address 
given in the “Address” caption. Further, 
the commenter must send seven copies 
from which the purportedly confidential 
information has been deleted to the 
Docket Section. Submit each request for 
confidentiality with a cover letter setting 
out the information specified in the 
agency’s confidential business 
information regulation (49 CFR Part 512). 

NHTSA will consider all comments 
received before the close of business on 
the comment closing date indicated in 
the “Dates” caption of this proposal. If 
possible, NHTSA also will consider 
comments filed after the closing date. If 
the agency receives a comment too late 
for consideration in the final rule, then 
the comment will be considered as a 
suggestion for further rulemaking action. 
After the closing date, NHTSA will 
continue to file relevant information in 
the Docket as this information becomes 
available, and recommends that 
interested persons continue to examine 
the Docket for new material. 

Persons who wish to be notified of the 
receipt of their comments in the rules 
Docket should enclose a self-addressed, 
stamped postcard in the envelope with 
their comments. Upon receiving the 
comments, the Docket supervisor will 
return the postcard by mail. 


List of Subjects in 49 CFR Part 572 
Motor vehicle safety. 


In consideration of the foregoing, 
NHTSA proposes to amend 49 CFR Part 
572 as follows: 
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PART 572—ANTHROPOMORPHIC 
TEST DUMMIES 


1. The authority citation for Part 572 
would continue to read as follows: 


Authority: 15 U.S.C. 1392, 1407; delegation 
of authority at 49 CFR 1.50. 


2. 49 CFR Part 572 would be amended 
by adding a new Subpart G, consisting 
of §§ 572.50-572.58, to read as follows: 


Subpart G—6-year-Old Child 


Sec. 

572.50 
572.51 
572.52 
572.53 


Incorporation by reference. 

General description. 

Head assembly and test procedure. 

Neck assembly and test procedure. 

572.54 Thorax assembly and test procedure. 

572.55 Lumbar spine, abdomen, and pelvis 
assembly and test procedure. 

572.56 Limbs assembly and test procedure. 

572.57. Instrumentation. 

572.58 Performance test conditions. 


Subpart G— 6-Year-Old Child 


§ 572.50 Incorporation by reference. 

(a) Under 5 U.S.C. 552{a), the Director 
of the Federal Register has approved the 
materials listed in § 572.51 for 
incorporation by reference in this 
Subpart. 

(b) The incorporated material is not 
set out in full text in this regulation, and 
is available as follows: 

(1) Drawings and specifications as 
shown in drawing No. SA 106C 001 are 
available for examination in Docket 78- 
09, Room 5109, 400 Seventh Street, SW., 
Washington, DC 20590. Copies are 
available from Rowley-Scher 
Reprographics, Inc., 1216 K Street, NW., 
Washington, DC 20005, (202) 628-6667. 

(2) Patterns of all cast and molded 
parts are available for loan to any 
dummy manufacturer and to other 
interested persons who can show a need 
from the Office of Vehicle Safety 
Standards, NHTSA, 400 Seventh Street, 
SW., Washington, DC 20590. 

(3) An Operation and Maintenance 
Manual is available from Rowley-Scher 
Reprographics, Inc., at the address in 
paragraph (b)(1) of this section. 

(4) SAE Recommended Practice J211, 
June, 1980. 


§ 572.51 General description. 


(a) The representative 6-year old 
dummy consists of a drawings and 
specifications package which contains 
the following materials: 

(1) Technical drawings and 
specifications package SA 106C 001, the 
titles of which are listed in Table A; 

(2) Operation and Maintenance 
Manual; 


(3) Patterns of molded parts. 

(b) The dummy is made up of the 
component assemblies set out in the 
following Table A: 


(c) Adjacent segments are joined in a 
manner such that except for contacts 
existing under static conditions, there is 
no contact between metallic elements 
throughout the range of motion or under 
simulated crash-impact conditions. 

(d) The structural properties of the 
dummy are such that the dummy 
conforms to this Part in every respect 
both before and after its use in any test 
similar to those specified in Standard 
213, Child Restraint Systems. 


§ 572.52 Head assembly and test 
procedure. 

(a) Head assembly. The head consists 
of the assembly designated as SA 106 
010 on drawing No. SA 106C 001, sheet 
2, and conforms to each drawing listed 
on SA 106C 001, sheet 8. 

(b) Head assembly. When the head is 
impacted by a test probe conforming to 
§ 572.57(a) at 7 feet per second (fps) 
according to the test procedure in 
paragraph (c) of this section, then the 
resultant head acceleration measured at 
the location of the accelerometer 
installed in the headform according to 
§ 572.57(b) is not less than 130g and not 
more than 160g. 

(1) The recorded acceleration-time 
curve for this test is unimodal at or 
above the 50g level, and lies at or above 
that level for an interval not less than 
1.0 and not more than 2.0 milliseconds. 

(2) The lateral acceleration vector 
does not exceed 5g. 

(c) Head test procedure. The test 
procedure for the head is as follows: 

(1) Seat and orient the dummy on a 
seating surface having a back support as 
specified in § 572.58(c), and adjust the 
joints of the limbs at any setting 
(between 1g and 2g) which just supports 
the limbs’ weight when the limbs are 
extended horizontally and forward. 

(2) Adjust the test probe so that its 
longitudinal center line is— 
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(i) At the forehead at the point of 
orthogonal intersection of the head 
midsagittal plane and the transverse 
plane which is perpendicular to the “Z” 
axis of the head (longitudinal center line 
of the skull anchor), 

(ii) Located 2.8+0.1 inches below the 
top of the head measured along the “Z” 
axis, and 

(iii) Coincides within 2 degrees with 
the line made by the intersection of the 
horizontal and midsagittal planes 
passing through this point. 

(3) Adjust the dummy so that the 
surface area of the forehead 
immediately adjacent to the projected 
longitudinal center line of the test prove 
is vertical. 

(4) Impact the head with the test 
probe so that at the moment of contact 
the probe's longitudinal center line falls 
within 2 degrees of a horizontal line in 
the dummy’s midsagittal plane. 

(5) Guide the test probe during impact 
so that there is no significant lateral, 
vertical, or rotational movement. 

(6) Allow at least 60 minutes between 
successive head tests. 


§ 572.53 Neck assembly and test 
procedure. 


(a) Neck assembly. The neck consists 
of the assembly designated as SA 106C 
020 on drawing SA 106C 001, sheet 2, 
and conforms to each drawing listed on 
SA 106C 001, sheet 9. 

(b) Neck assembly. When the head- 
neck assembly (SA 106C 010 and SA 
106C 020) is tested according to the test 
procedure in § 572.53(c), the head: 

(1) Shall rotate, while translating in 
the direction of the pendulum preimpact 
flight, in reference to the pendulum's 
longitudinal center line a total of 83 
degrees +6 degrees about the head's 
center of gravity; and 

(2) Shall rotate to the extent specified 
in Table B at each indicated point in 
time, measured from impact, with the 
chordal displacement measured at the 
head's center of gravity. 

(i) Chordal displacement at time “T” 
is defined as the straight line distance 
between the position relative to the 
pendulum arm of the head's center of 
gravity at time “zero;” and the position 
relative to the pendulum arm of the 
head's center of gravity at time “T” as 
illustrated by Figure 3 in § 572.11. 

(ii) The peak resultant acceleration 
recorded at the location of the 
accelerometers mounted in the 
headform according to § 572.57(b) shall 
not exceed 30g. 





Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Proposed Rules 


TABLE B 


Time (ms! 
+(2+.08 


(3) The pendulum shall not reverse 
direction until the head's center of 
gravity returns to the original ‘Zero’ 
time position relative to the pendulum 
arm. 

(c) Neck test procedure. The test 
procedure for the neck is as follows: 

(1) Mount the head and neck assembly 
on a rigid pendulum as specified in 
§572.21, Figure 15, so that the head's 
midsagittal plane is vertical and 
coincides with the plane of motion of the 
pendulum’s longitudinal center line. 
Attach the neck directly to the 
pendulum as shown in Figure 15, 
§572.21. 

(2) Release the pendulum and allow it 
to fall freely from a height such that the 
velocity at impact is 17.00+1.0 fps, 
measured at the center of the 
accelerometer specified in §572.21, 
Figure 15. 

(3) Decelerate the pendulum to a stop 
with the acceleration-time pulse 
described as follows: 

(i) Establish 5g and 20g levels on the 
“a-t” curve. 

(ii) Establish “t1” at the point where 
the rising “‘a-t” curve first crosses the 5g 
level; “t2” at the point where the rising 
“a-t” curve first crosses the 20g level; 
“t3” at the point where the decaying 
“a-t” curve last crosses the 20g level; 
and “t4” at the point where the decaying 
“a-t” curve first crosses the 5g level. 

(iii) “t2-t1” shall not be more than 3 
milliseconds. 

(iv) “t3-t2” shall not be more than 22 
milliseconds, and not less than 19 
milliseconds. 

(v) “t4-t3” shall not be more than 4 
milliseconds. 

(vi) The average deceleration between 
“t2” and “t3” shall not be more than 26g, 
or less than 22g. 

(4) Allow the neck to flex without the 
head or neck contracting any object 
other than the pendulum arm. 

(5) Allow at least 60 minutes between 
successive tests. 


§572.54 Thorax assembly and test 
procedure. 

(a) Thorax Assembly. The thorax 
consists of the part of the torso 


assembly designated as SA 106C 030 on 
drawing SA 106C 001, sheet 2, and 
conforms to each applicable drawing on 
SA 106C 001, sheets 10 and 11. 

(b) Thorax assembly. When the 
thorax is impacted by a test probe 
conforming to § 572.57(a) at 20+ 0.3 fps 
according to the test procedure in 
paragraph (c) of this section, the peak 
resultant accelerations at the 
accelerometers mounted in the chest 
cavity according to § 572.57(c) shall not 
be less than 50g and not more than 60g. 

(1) The recorded acceleration-time 
curve for this test shall be unimodal at 
or above the 30g level, and shall lie at or 
above that level for an interval not less 
than 4 milliseconds and not more than 6 
milliseconds. 

(2) The lateral acceleration shall not 
exceed 5g. 

(c) Thorax test procedure. The test 
procedure for the thorax is as follows: 

(1) Seat and orient the dummy on a 
seating surface without back support as 
specified in § 572.58(c), and adjust the 
joints of the limbs at any setting 
(between 1g and 2g) which just supports 
the limbs’ weight when the limbs are 
extended horizontally and forward, 
parallel to the midsagittal plane. 

(2) Establish the impact point at the 
chest midsagittal plane so that the 
impact point is 2.25 below the 
longitudinal center of the clavicle 
retainer screw, and the longitudinal 
center line of the No. 3 rib is horizontal. 

(3) Adjust the dummy so that the 
tangent plane at the surface on the 
thorax immediately adjacent to the 
designated impact point is vertical and 
parallel to the face of the test probe. 

(4) Place the longitudinal center line of 
the test probe so that it coincides with 
the designated impact point, and align 
the test probe so that at impact, the 
probe’s longitudinal center line 
coincides (within 2 degrees) with the 
line formed at the intersection of the 
horizontal and midsagittal planes and 
passing through the designated impact 
point. 

(5) Impact the thorax with the test 
probe so that at the moment of contact 
the probe’s longitudinal center line falls 
within 2 degrees of a horizontal line in 
the dummy’s midsagittal plane. 

(6) Guide the test probe during impact 
so that there is no significant lateral, 
vertical, or rotational movement. 

(7) Allow at least 30 minutes between 
successive tests. 


§572.55 Lumbar spine, abdomen, and 
pelvis assembly and test procedure. 

(a) Lumbar spine, abdomen, and 
pelvis assembly. The lumbar spine, 
abdomen, and pelvis consist of the part 
of the torso assembly designated as SA 


106C 50 and 60 on drawing SA 106C 001, 
sheet 2, and conform to each applicable 
drawing listed on SA 106C 001, sheets 12 
and 13. 

(b) Lumbar spine, abdomen, and 
pelvis assembly. When the lumbar spine 
is subjected to a force continuously 
applied according to the test procedure 
set out in paragraph (c) of this section, 
the lumbar spine assembly shall— 

(1) Flex by an amount that permits the 
rigid thoracic spine to rotate from its 
initial position by 40 degrees at a force 
level of not less than 46 pounds and not 
more than 52 pounds, and 

(2) Straighten upon removal of the 
force to within 5 degrees of its initial 
position when the force is removed. 

(c) Lumbar spine, abdomen, and 
pelvis assembly. The test procedure for 
the lumbar spine, abdomen, and pelvis 
is as follows: 

(1) Remove the dummy’s head-neck 
assembly, arms, and lower legs, clean 
and dry all component surfaces, and 
seat the dummy upright on a seat as 
specified in Figure 6C-3. 

(2) Adjust the dummy by— 

(i) Attaching the pelvis to the seating 
surface by a bolt D/605 as shown in 
Figure 6C-3. 

(ii) Attaching the upper legs at the 
knee joints by the attachments shown in 
drawing Figure 6C-3. 

(iii) Tightening the mountings so that 
the pelvis-lumbar joining surface is 
horizontal. 

(iv) Tightening the femur ballflange 
screws at each hip socket joint to 50 
inch-pounds torque, and 

(v) Removing the head and neck, and 
installng a cylindrical aluminum 
adapted (neck adapter) of 2.0 inches 
diameter and 2.60 inches length. 

(3) Flex the thorax forward 50 degrees 
and then rearward as necesssary to 
return the dummy to its initial torso 
position, unsupported by external 
means. 

(4) Apply a forward pull force in the 
midsagittal plane at the top of the neck 
adapter so that when the lumbar spine 
flexion is 40 degrees, the applied force is 
perpendicular to the thoracic spine box. 

(i) Apply the force at any torso 
deflection rate between 0.5 and 1.5 
degrees per second, up to 40 degrees of 
flexion. 

(ii) For 10 seconds, continue to apply a 
force sufficient to maintain 40 degrees of 
flexion, and record the highest applied 
force during the 10 second period. 

(iv) Release all force as rapidly as 
possible, and measure the return angle 3 
minutes after the release. 
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§572.56 Limbs assembly and test 
procedure. 


(a) Limbs assembly. The limbs consist 
of the assemblies designated as SA 106C 
041, SA 106C 042, SA 106C 071, and SA 
106C 072, on drawing No. SA 106C 001, 
sheet 2, and conform to each applicable 
drawing listed on SA 106C 001, sheets 14 
through 17. 

(b) Limbs assembly. When each knee 
is impacted at 7.0+0.1 fps, according to 
paragraph (c) of this section, the 
maximum force on the femur shall not 
be more than 1,060 pounds and not less 
than 780 pounds, with a duration above 
400 pounds of not less than 0.9 
milliseconds. 

(c) Limbs test procedure. The test 
procedure for the limbs is as follows: 

(1) Seat and orient the dummy without 
back support on a seating surface that is 
12.7+0.2 inches above a horizontal 
(floor) surface as specified in § 572.58(c). 

(i) Orient the dummy as specified in 
Figure 6C-4 with the hip joint 
adjustment at any setting between 1g 
and 2g. 

(ii) Place the dummy legs in a plane 
parallel to the dummy’s midsagittal 
plane with the knee pivot center line 
perpendicular to the dummy’s 
midsagittal plane, and with the feet flat 
on the horizontal (floor) surface. 

(iii) Adjust the feet and lower legs 
until the line between the midpoint of 
each knee pivot and each ankle pivot is 
within 2 degrees of the vertical. 

(2) If necessary, reposition the dummy 
so that at the level one inch below the 
seating surface, the rearmost point of 
the dummy’s lower legs remains not less 
than 3 inches and not more than 6 
inches forward of the forward edge of 
the seat. 

(3) Align the test probe specified in 
§ 572.57(a) with the longitudinal center 
line of the femur force gauge, so that at 
impact, the probe’s longitudinal center 
line coincides with the sensor's 
longitudinal center line within +2 
degrees. 

(4) Impact the knee with the test 
proble moving horizontally and parallel 
to the midsagittal plane at the specified 
velocity. 

(5) Guide the test proble during impact 
so that there is no significant lateral, 
vertical, or rotational movement. 


§ 572.57 Instrumentation. 

(a)(1) Test probe. For the head, thorax, 
and knee impact test, use a test probe 
weighing 10 pounds, 6 ounces, with a 
diameter of 3 inches; a length of 13.8 
inches; and an impacting end that has a 
rigid flat right face and edge radius of 
0.5 inches. 

(2) Accelerometers. The head and 
thorax may be instrumented either with 


a Type A accelerometer as defined in 
drawing SA 572 S1, or a Type B 
accelerometer as defined in drawing SA 
572 S2. 

(b) Head accelerometers. Install 
accelerometers in the head as shown in 
drawing SA 106C 001 sheet 1 using 
suitable spacers or adaptors as needed 
to affix them to the horizontal 
transverse bulkhead so that the 
sensitive axes of the three 
accelerometers intersect at the point in 
the midsagittal plane located 0.4 inches 
below the intersection of a line 
connecting the longitudinal center lines 
of the roll pins in either side of the 
dummy’s head with the head's 
midsagittal plane. 

(1) The head has three orthogonally 
mounted accelerometers. 

(i) Align one accelerometer so that its 
sensitive axis is perpendicular to the 
horizontal bulkhead in the midsagittal 
plane. 

(ii) Align a second accelerometer so 
that its sensitive axis is parallel to the 
horizontal bulkhead, and perpendicular 
to the midsagittal plane. 

(iii) Align a third accelerometer so 
that its sensitive axis is parallel to the 
horizontal bulkhead in the midsagittal 
plane. 

(2) The seismic mass center for any of 
these accelerometers may be at any 
distance up to 0.4 inches from the axial 
intersection point. 

(c) Thoracic accelerometers. Install 
accelerometers in the thoracic assembly 
as shown in drawing SA 106C 001, sheet 
1, using suitable spacers and adaptors to 
affix them to the frontal surface of the 
spine assembly so that the sensitive 
axes of the three accelerometers 
intersect at a point in the midsagittal 
plane located 0.95 inches posterior of the 
spine mounting surface, and 0.55 inches 
below the horizontal centerline of the 
two upper accelerometer mount 
attachment hole centers. 

(1) The sternum-thoracic assembly 
has three orthogonally mounted 
accelerometers. 

(i) Align one accelerometer so that its 
sensitive axis is parallel to the 
attachment surface in the midsagittal 
plane. 

(ii) Align a second accelerometer so 
that its sensitive axis is parallel to the 
attachment surface, and perpendicular 
to the midsagittal plane. 

(iii) Align a third accelerometer so 
that its sensitive axis is perpendicular to 
the attachment surface in the 
midsagittal plane. 

(2) The seismic mass center for any of 
these accelerometers may be at any 
distance up to 0.4 inches of the axial 
intersection point. 
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(d) Femur-sensing device. Install a 
force-sensing device SA 572-S10 axially 
in each femur shaft as shown in drawing 
SA 106C 072 and secure it to the femur 
assembly so that the distance measured 
between the center lines of two 
attachment bolts is 3.00 inches. 

(e) Limb joints. Set the limb joints at 
1g, barely restraining the limb’s weight 
when the limb is extended horizontally, 
and ensure that the force required to 
move the limb segment does not exceed 
2 g throughout the limb’s range of 
motion. 

(f) Recording outputs. Record the 
outputs of acceleration and force- 
sensing devices installed in the dummy 
and in the test apparatus specified in 
this part, in individual channels that 
conform to the requirements of SAE 
Recommended Practice J211, October 
1988, with channel classes as set out in 
the following Table C. 


The mountings for sensing devices shall 
have no resonance frequency within a 
range of 3 times the frequency range of 
the applicable channel class. 


§ 572.58 Performance test conditions. 


(a) Conduct performance tests at any 
temperature from 66 degrees Fahrenheit 
(F) to 78 degrees F, and at any relative 
humidity from 10 percent to 70 percent, 
but only after having first exposed the 
dummy to these conditions for a period 
of not less than 4 hours. 

(b) For the performance tests specified 
in § 572.52 (head), § 572.54 (thorax), 

§ 572.55 (lumbar spine, abdomen, and 
pelvis), and § 572.56 (limbs), position the 
dummy as set out in paragraph (c) of 
this section. 

(c) Place the dummy on a horizontal 
seating surface covered by teflon 
sheeting so that the dummy’s midsagittal 
plane is vertical and centered on the test 
surface. 

(1) The seating surface is flat, rigid, 
clean, and dry; with a smoothness of 40 
microinches, a length of not less than 16 
inches, and a width of not less than 16 
inches. 

(2) For head impact tests, the seating 
surface has a vertical back support 
those top is 12.4+0.2 inches above the 
horizontal surface, and the rear surfaces 
of the dummy’s back and buttocks touch 
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the back support as shown in Figure 
6C-1. 

(3) For the thorax, lumbar spine, and 
knee tests, the horizontal surface is 
without a back support as shown in 
Figure 6C-2 (for the thorax); Figure 6C-3 
(for the lumbar spine); and Figure 6C-4 
(for the knee). 

(4) Position the dummy’s arms and 
legs so that their center lines are in 
planes parallel to the midsagittal plane. 


(5) Adjust each shoulder yoke so that 
with its upper surface horizontal, a yoke 
is at the midpoint of its anterior- 
posterior travel. 

(6) Adjust the dummy for head, 
thorax, knee impact, and lumbar flexion 
tests so that the rear surfaces of the 
shoulders and buttocks are tangent to a 
transverse vertical plane. 

(d) Unless otherwise specified in this 
regulation, conduct each performance 
test of the same component, segment, 
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assembly, or fully assembled dummy in 
intervals of not less than 20 minutes. 

(e) Unless otherwise specified in this 
regulation, the surfaces of the dummy 
components are not painted. 

(f) The dummy’s dimensions are as 
specified on drawing SA 106C 001, 
sheets 3 through 6. 


BILLING CODE 4910-59-M 
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FIGURE 6C-1 
HEAD IMPACT TEST SET-UP 


IMPACTOR = IMPACTOR SUPPORT WIRE 


Y Wa 


NOTES: 1. DUMMY IMPACT SENSORS NOT USED IN THIS TEST MAY BE REPLACED BY 
EQUIVALENT DEAD WEIGHTS. 


2. NO EXTERNAL SUPPORTS ARE REQUIRED ON THE DUMMY TO MEET 
SET-UP SPECIFICATIONS. 


3. THE MIDSAGITTAL PLANE OF THE DUMMY IS VERTICAL WITHIN +/—1 DEG 


4. THE MIDSAGITTAL PLANE OF THE HEAD IS CENTERED WITH RESPECT 
TO THE LONGITUDINAL CENTERLINE OF THE PENDULUM WITHIN 0.12 IN. 


BEST COPY AVAILABLE 
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FIGURE 6C-2 
THORAX IMPACT TEST SET-UP 


IMPACTOR SUPPORT WIRE 


re 


SET uP WiTH £ OF 
#3 RIB HORIZONTAL +" 


SEATING SURFACE 
HORIZONTAL +0.5° 


@ dd 


NOTES: 1. DUMMY IMPACT SENSORS NOT USED IN THIS TEST MAY BE REPLACED BY 
EQUIVALENT DEAD WEIGHTS. 


2. NO EXTERNAL SUPPORTS ARE REQUIRED ON THE DUMMY TO MEET 
SET-UP SPECIFICATIONS. 


3. THE MIDSAGITTAL PLANE OF THE DUMMY IS VERTICAL WITHIN +/-—1 DEG 


4. THE MIDSAGITTAL PLANE OF THE THORAX IS CENTERED WITH RESPECT 
TO THE LONGITUDINAL CENTERLINE OF THE PENDULUM WITHIN 0.12 IN. 
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FIGURE 60-3 
LUMBAR SPINE FLEXION TEST SET-UP 


NECK ADAPTER 


ANGLE GAGE (OPTIONAL) 


SWIVEL ‘CONNECTION 


FORCE GAGE (0-100 LBS) 
PULL RING 


DRIVE MOTOR (OPTIONAL) 
(SUGGESTED 5 RPM, 130+ 
INCH LBS. TORQUE, 1” 


PELVIC BONE ASS'Y 


a) 


. SCREW 
WELDED TO D/605 SCREW & 
BOLTED THRU TABLE 


METAL TABLE 


NOTES: 1. DUMMY IMPACT SENSORS NOT USED IN THIS TEST MAY BE REPLACED BY 
EQUIVALENT DEAD WEIGHTS. 


2. NO EXTERNAL SUPPORTS ARE REQUIRED ON THE DUMMY TO MEET 
SET-UP SPECIFICATIONS. 


3. aa PLANE OF THE DUMMY IS VERTICAL WITHIN 
of a 


4. THE DUMMY IN THE SEATED POSITION IS FIRMLY AFFIXED TO THE TEST 
BENCH AT THE PELVIC BONE AND AT THE KNEES. 


5. THE PULL-FLEXION FORCE, APPLIED THROUGH A RIGID NECK ADAPTOR 
WHICH IS MOUNTED ON TOP OF THE THORACIC STERNUM ASSEMBLY 
(C/601), IS ALIGNED WITH THE MIDSAGITTAL PLANE OF THE 
DUMMY WITHIN +/—-1 DEG 


6. THE SWIVEL FOR THE FORCE MEASURING SENSOR MUST NOT BIND OR 
BOTTOM OUT THROUGH THE ENTIRE LOADING CYCLE 
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FIGURE 6C-4 
KNEE IMPACT TEST SET-UP 


HIP PIVOT 
CENTERLINE 


IMPACTOR SUPPORT 
WIRE 
iS 


— 


SEATING SURFACE IMPACTOR 
HORIZONTAL + .5° 


FEMUR FORCE GAGE IN LINE 


’ Ate 


| XN KNEE-ANKLE BOLT CENTER LINE 


FOOT FLAT ON 
HORIZONTAL SURFACE 


MINIMUM DISTANCE 3” TO 6” 


NOTES: 1. DUMMY IMPACT SENSORS NOT USED IN THIS TEST MAY BE REPLACED BY 
EQUIVALENT DEAD WEIGHTS. 


2. NO EXTERNAL SUPPORTS ARE REQUIRED ON THE DUMMY TO MEET 
SET-UP SPECIFICATIONS. 


3. THE — PLANE OF THE DUMMY IS VERTICAL WITHIN 
+/-1 DE 


4. CENTERLINE OF THE IMPACTED FEMUR IS ALIGNED WITH THE 
CENTERLINE OF THE IMPACTOR AND THE PLANE OF THE IMPACTOR 
MOTION WITHIN +/—1 DEG. 
Issued on March 27, 1989. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 89-7563 Filed 4-5-89; 8:45 am] 
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DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act {44.U.S.C. Chapter 35). 

Agency: Bureau of the Census. 
Title: Advance Monthly Retail Trade 

Report. 

Form Numbers: Agency—B-104 {87); 

OMB—0607-0104. 

Type of Request: Revision. 

Burden: 3,050 respondents; 3,050 

Average Time Per Response: § minutes. 

Needs and Uses: This survey collects 
and tabulates early monthly estimates 
of retail sales. These published 
estimates are used widely by 
government and private agencies as 
the earliest indication of changes in 
retail sales at the US. level. 

Affected Public: Businesses or other for- 
profit organizations. 

Frequency: Monthly. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: Don Arbuckle, 395- 

7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the propesed 
information collection should be sent to 
Don Arbuckle, OMB Desk Officer, Room 
3208, New Executive Office Building, 
Washington, DC 20530. 


Dated: March 30, 1989. 
Edward Michals, 
eee ‘Office of 
Management and Organizatio: 
[FR Doc. 69-8147 vaaee-enens am] 
BILLING CODE 3510-07-48 


international Trade Administration 


initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTion: Notice of initiation of 


antidumping and countervailing duty 
administrative reviews. 


summary: The Department of 
Commerce has received requests to 
conduct administrative reviews of 
various antidumping and countervailing 
duty orders, findings, and suspension 
agreements. In accordance with the 
Commerce Regulations, we are initiating 
those administrative reviews. 
EFFECTIVE DATE: April 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Bernard T. Carreau or Richard W. 
Moreland, Office of Countervailing 
Compliance or Office of Antidumping 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, W. on, DC 20230; 
telephone (202) 377-2786/2104. 
SUPPLEMENTARY INFORMATION: 


Background 


On August 13, 1985, the Department of 
Commerce {“the Department”) 
published in the Federal Register (50 FR 
32556) a notice outlining the procedures 
for requesting administrative reviews. 
The Department has received timely 
requests, in accordance with §§ 353.53a 
(a)(1), (a)(2), (a)(3), and 355.10(a)(1) of 
the Commerce Regulations, for 
administrative reviews of various 
antidumping and countervailing duty 
orders, findings, and suspension 
agreements. 

Initiation of Reviews 

in accordance with $§ 353.53(c) and 
355.10(c} of the Commerce Regulations, 
we are initating eres reviews 
of the following antid 


lumping and 
countervailing duty orders, findings, and 
suspension agreements. We intend to 
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issue the final results of these reviews 
no later than ‘March 31, 1990. 


12/1/87-11/30/88 


| 12/01/87-11730/88 


1/1/88-12/31/88 


171/88-12/31/88 


Interested parties are encouraged to 
submit applications for administrative 
protective orders as early as possible in 
the review process. 

These initiations and this notice are in 
accordance with section 751{a) of the 
Tariff Act of 1930 (19 U.S.C. 1675{a)) and 
19 CFR 353.53a(c} and 355.10{c). 

Date: March 31, 1989 
Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 89-8198 Filed 45-89; 8:45 am] 
BILLING CODE 3510-05-m 


[A-357-802] 


Final Determination of Sales at Less 
Than Fair Value: Light-Walled Welded 
Rectangular Carbon Steel Tubing From 
Argentina 


AGENCY: import Administration, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice. 


summary: We determine that light- 
walled welded rectangular carbon steel 
tubing from Argentina is being, or is 
likely to be, sold in the United States at 
less than fair value. We also determine 
that critical circumstances do not exist 
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with respect to imports of the subject 
merchandise from Argentina. We have 
notified the U.S. International Trade 
Commission (ITC) of our determination 
and have directed the Customs Service 
to continue to suspend liquidation of all 
entries of the subject merchandise from 
Argentina as described in the 
“Continuation of Suspension of 
Liquidation” section of this notice. The 
ITC will determine, within 45 days of the 
date of publication of this notice, 
whether these imports are materially 
injuring, or threatening with material 
injury, an industry in the United States. 
EFFECTIVE DATE: April 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Alain Letort or Richard Capwell, Office 
of Agreements Compliance, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington, DC 20230, 
telephone: 202/377-3818 (Letort) or 202/ 
377-2312 (Capwell). 

SUPPLEMENTARY INFORMATION: 


Final Determination 


We have determined that light-walled 
welded rectangular carbon steel tubing 
from Argentina is being, or is likely to 
be, sold in the United States at less than 
fair value within the meaning of section 
735 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1673d) (the Act). The 
estimated margin of sales at less than 
fair value is 56.26 percent ad valorem, as 
shown in the “Continuation of 
Suspension of Liquidation” section of 
this notice. 


Case History 

On November 14, 1988, we made an 
affirmative preliminary determination in 
this case (53 FR 46898—November 21, 
1988). The following events have 
occurred since the publication of that 
notice. 

On November 18, 1988, in response to 
our deficiency letter of October 26, 1988, 
we received a revised response from 
Laminfer S.A. (“Laminfer”) of Rosario, 
Argentina, which accounted for virtually 
all exports of the subject merchandise to 
the United States from Argentina during 
the period of investigation. On 
December 1, 1988, we received a request 
from counsel for Laminfer to participate 
in the hearing scheduled for January 4, 
1989. On December 7, 1988, less than a 
week before the verification, Laminfer 
submitted a completely revised 
response, supplemented a day later by a 
submission on advertising expenses 
incurred in the home market. We 
verified the responses submitted by 
Laminfer from December 12 to 
December 17, 1988, in Rosario. On 


December 27, 1988, counsel for Laminfer 
withdrew its request to participate in 
the hearing. With the agreement of the 
petitioners, we cancelled the hearing 
schedule for January 4, 1989. 

On December 28, 1988, we received a 
revised response from Laminfer as a 
result of our findings at verification. On 
January 4, 1989, we received initial 
briefs from petitioners and respondent. 
The same day, counsel for Laminfer 
requested that we postpone the date of 
the final determination until not later 
than 135 days after the date of 
publication of the preliminary 
determination, pursuant to section 
735(a)(2)(A) of the Act. On January 6, 
1989, we issued a notice postponing the 
final determination until March 31, 1989 
(54 FR 1199—January 12, 1989). We 
received written comments from 
petitioners and respondent with respect 
to the verification on March 20, 1989, 
and rebuttal briefs from both parties on 
March 22, 1989. 


Scope of Investigation 


The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1, 
1989, the U.S. tariff schedules were fully 
converted from the Tariff Schedules of 
the United States, Annotated (TSUSA) 
to the Harmonized Tariff Schedule 
(HTS), as provided for in section 1201 et 
seq. of the Omnibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered, or withdrawn 
from warehouse, for consumption, on or 
after that date is now classified solely 
according to the appropriate HTS item 
number(s). As with the TSUSA numbers, 
the HTS numbers are provided for 
convenience and customs purposes. The 
written product description remains 
dispositive. 

The product covered by this 
investigation consists of light-walled 
welded carbon steel pipes and tubes of 
rectangular (including square) cross- 
section, having a wall thickness of less 
than 0.156 inch, currently classifiable 
under item number 7306.60.50.00 of the 


Period of Investigation 


The period of investigation for LWRT 
from Argentina extends from January 1, 
1988 through June 30, 1988. 


Fair-Value Comparisons 


To determine whether the sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value as 
specified below. 
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For the reasons cited below, we have 
determined, in accordance with section 
776(c) of the Act (19 U.S.C. 1677e(c)), 
that use of the best information 
otherwise available (BIA) is appropriate 
in this case. This statutory provision 
requires the Department to use BIA 
“whenever a party or any other person 
refuses or is unable to produce 
information requested in a timely 
manner or in the form required, or 
otherwise significantly impedes an 
investigation.” 

Subsequent to our preliminary 
determination in this case, and less than 
a week before verification, Laminfer 
submitted on December 7, 1988, a 
revised response supplementing and 
correcting its earlier submissions. In 
addition to correcting obvious clerical 
errors and reformatting the tapes in a 
more consistent and computer-readable 
manner than was previously the case, 
Laminfer’s December 7 submission 
contained changes in product matches 
and corrections to the finishes, the 
dimensions, the weights, and the dates 
of sale for both home-market and U.S. 
sales. 

At the outset of the verification the 
following week, Laminfer submitted to 
the Department's case analysts on site 
in Argentina a completely new listing of 
U.S. sales replacing that submitted on 
December 7, 1988. By Laminfer’s own 
admission, this substitution was 
motivated by the fact that the dates of 
sale and the sale prices reported in the 
December 7 response were in error, 
which caused Laminfer to report certain 
sales that were outside the period of 
investigation. 

As the verification proceeded, the 
Department's case analysts discovered 
that Laminfer mistakenly had not 
reported all sales of such or similar 
merchandise in the home market, as 
required by the questionnaire pursuant 
to section 773(a) of the Act (19 U.S.C. 
1677b({a)). Instead, acting on its belief 
that round tubing sold in the home 
market was most similar to the 
merchandise sold in the United States, 
Laminfer had reported home-market 
sales consisting almost exclusively of 
round tubing, leaving a considerable 
number of sales of rectangular 
{including square) tubing unreported. 
Laminfer then submitted at the 
verification site a new listing of home- 
market sales of rectangular (including 
square) tubing and asked that it be 
verified. The case analysts verified this 
new information after warning Laminfer 
that the Department was not likely to 
accept such a massive revision this late 
in an investigation. 
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As a result of this delay in the 
verification process, a number of 
deductions and adjustments claimed by 
Laminfer were either not verified 
(theoretical versus actual weight, foreign 
inland insurance, sales commissions in 
the United States, home-market packing, 
inventory carrying costs, and bad debt) 
or were only partially verified. For 
example, Laminfer withdrew its claim 
that an adjustment be made to allow for 
physical differences in the merchandise 
sold in Argentina and the United States, 
which was ne longer valid since the 
adjustment had been calculated on the 
basis of comparisons between round 
tubing sold in the home market and 
rectangular (including square) tubing 
sold in the United States, and 
reintroduced the previously calculated 
differences in merchandise as an 
adjustment to allow for differences in 
quantities sold in both markets. At 
verification, Laminfer documented only 
one of the sixty monthly difference-in- 
merchandise/difference-in-quantity 
adjustments it claimed, an adjustment 
which it selected itself and which had 
already been elaborated on in the 
response. As time had run out because 
of Laminfer’s own delays and mistakes, 
the Commerce analysts were unable to 
select at random other products and 
other months to verify, which they 
normally would have done. 

Subsequent to the verification, on 
December 28, 1988, three months after 
the original questionnaire response was 
due and a month and a half after our 
preliminary determination, Laminfer 
submitted to the Department yet another 
revised response that incorporated all 
the changes mentioned above. While the 
Department allows minor revisions to 
questionnaire responses after the 
preliminary determination and during 
verification, it is well-established 
Department policy not to accept new 
responses after the preliminary 
determination because at that point in 
an investigation there is insufficient time 
for the Department to analyze and verify 
properly the new information. Had we 
accepted this information for use in this 
determination, we would have been 
required to analyze, among other things, 
Laminfer’s new product matches, costs 
relating to difference-in-quantity 
adjustments, and new U.S. and home- 
market sales data within the strict 
statutory deadlines of the investigation. 

The untimely submission of key 
information only days before, during, 
and after the verification precluded the 
Department from, conducting a 
reasonable and thorough. analysis of this 
information prior to the verification, just 
as petitioners were unable to comment 


onthe new responses. Because the 
recalculations and revisions carried out 
at verification substantially exceeded 
any methodological problems and 
mathematical errors that are commonly 
found, the Department cannot properly 
base its determination on the 
information submitted during and after 
verification by the respondent. It is the 
responsibility of respondents to provide 
an accurate and complete response prior 
to the preliminary determination and 
verification so that the Department may 
fully analyze the response and other 
parties may comment on it. The purpose 
of verification is to establish the 
accuracy of a response rather than to 
reconstruct the information to fit the 
requirements of the Department (see 
Chinsung v. United States, Slip op. 89-15 
(Court of International Trade—February 
7, 1989)). For these reasons, we have 
disregarded all of Laminfer's responses 
for purposes of this final determination. 
Accordingly, we used the information in 
the petition as BIA for purposes of this 
final determination. 


United States Price 


Since we did not have specific data as 
to the quantities and prices of the 
subject merchandise sold in the United 
States, we used the price information 
provided in the petition as the best 
information available, pursuant to 
section’776(c) of the Act. We deducted 
freight, U.S. customs duties, and 
brokerage and handling charges from 
the United States price estimated by 
petitioners. We made an addition to 
United States price for indirect taxes 
which were later rebated by reason of 
the exportation of the subject 
merchandise to the United States, in 
accordance with section 772(d)(1)(C) of 
the Act. Consistent with our practice in 
past investigations [see, e.g., Barbed 
Wire and Barbless Fencing Wire From 
Argentina; Final Determination of Sales 
at Less Than Fair Value (50 FR 38563— 
September 23, 1985)], we limited the 
addition to 6.34 percent of the value of 
the exported product, which is the 
amount of allowable indirect taxes 
found to have been paid by Laminfer in 
the concurrent countervailing duty 
investigation of the subject merchandise 
[see Final Affirmative Countervailing 
Duty Determinations and 
Countervailing Duty Orders; Certain 
Welded Carbon Steel Pipe and Tube 
Products from Argentina (53 FR 37619— 
September 27, 1988)]. 


Foreign Market Value 


Since we did.not have specific data 
with respect to the quantities and prices 
of the subject merchandise sold in 
Argentina or third countries, we used 
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the average home-market price of the 
subject merchandise provided in the 
petition as the best information 
available, pursuant to section 776(c) of 
the Act. 


Critical Circumstances 


The petitioner alleges that “critical 
circumstances” exist with respect to 
imports of LWRT from Argentina. Under 
section 735(a)(3) of the Act, critical 
circumstances exist if we determine that 
there is a reasonable basis to believe or 
suspect that: 

(A) (i) There is a history of dumping in 
the United States or elsewhere of the 
class or kind of merchandise which is 
the subject of the investigation; or 

(ii) The person by whom, or for whose 
account, the merchandise was imported 
knew or should have known that the 
exporter was selling the merchandise 
which is the subject of the investigation 
at less than its fair value; and 

(B) there have been massive imports 
of the Class or kind of merchandise 
which is the subject of the investigation 
over a relatively short period. 

Pursuant to section 735(a)(3)(B), we 
generally consider the following factors 
in determining whether imports have 
been massive over a relatively short 
period of time: (1) The volume and value 
of imports; (2) seasonal trends (if 
applicable); and (3) the share of 
domestic consumption accounted for by 
imports. 

Based on our analysis of Bureau of the 
Census import data, we find that 
imports of LWRT from Argentina have 
not been massive over a relatively short 
period of time. Therefore, we need not 
address the issues of whether importers 
knew, or should have known, that the 
exporters were selling the subject 
merchandise at less than its fair value, 
or whether there is a history of dumping 
in the United States or elsewhere of the 
class or kind of merchandise which is 
the subject of this investigation. 

In light of the above, we determine 
that critical circumstances, within the 
meaning of section 735(a) (3) of the Act, 
do not exist with respect to imports of 
LWRT from Argentina. 


Interested Party Comments 
General Comments 


Comment 1. Respondent argues that 
its third-country sales, particularly those 
to France, provide a more appropriate 
basis of comparison with sales to the 
United States because sales to France 
and the United States are made in 
comparable quantities while home- 
market sales are made in smaller 
quantities than U.S. sales. 
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Petitioners, however, contend that 
non-physical characteristics such as 
sales volume are irrelevant in selecting 
similar merchandise for purposes of fair- 
value comparisons. Since there are 
sufficient home-market sales with which 
to compare sales to the United States, 
the Department has no legal basis to use 
third-country sales in making fair-value 
comparisons. 

Doc Response. We agree with 
petitioners, and have disregarded 
Laminfer’s third-country sales for 
purposes of this final determination. 

Comment 2. Respondent submits that 
sales of the subject merchandise are 
made at vastly different levels of trade 
in Argentina and in the United States. In 
Argentina, Laminfer sells relatively 
small quantities of LWRT to a large 
number of wholesalers, retailers, and 
end-users, while in the United States it 
sells very large quantities of LWRT to a 
small number of trading companies. 
Respondent argues therefore that the 
Department should use only those home- 
market sales made at the nearest 
comparable commercial level of trade to 
sales in the United States, .e., sales to 
wholesalers, in making its fair-value 
comparisons. 

Doc Response. Because we are using 
the best information otherwise available 
in making our final determination, this 
point is moot. 

Comment 3. Respondent argues 
further that, even if the Department 
should use sales to wholesalers in 
Argentina as a basis of comparison for 
sales to trading companies in the United 
States, an adjustment is necessary to 
account for differences in commercial 
levels of trade affecting price 
comparability between the two 
countries. 

Petitioners argue, however, that level- 
of-trade adjustments are predicted 
solely on the basis of cost differences 
among various levels of trade in the 
domestic market. According to 
petitioners, the Department, upheld by 
the Court of International Trade, has 
consistently denied such a claim where 
different levels of trade do not exist in 
the home market, or where differences 
in cost cannot be quantified. Because 
Laminfer did not provide any evidence 
of cost differences among levels of trade 
in its domestic market, petitioners argue, 
there is no basis for a level-of-trade 
adjustment in this case. 

DOC Response. See response to 
Comment 2. 

Comment 4. Respondent contends 
that, because Laminfer sells LWRT in 
Argentina in much smaller quantities 
than in the United States, the 
Department should make en adjustment 
to foreign market value to allow for 


these differences in quantities. Laminfer 
claims that the Department verified 
these differences, quantified in the 
September 26, 1988 response but 
mistakenly labeled as difference-in- 
merchandise adjustments. 

Petitioners argue that the Act and 
Commerce Regulations allow a 
difference-in-quantity adjustment only 
in cases where the amount of any price 
differential is wholly or partly due to 
differences in the quantities sold. 
Petitioners note that, as a matter of 
policy, the Department does not make a 
quantity adjustment based solely on 
cost savings arising from differences in 
production runs or differences in the 
cost of raw materials. In addition, 
petitioners claim that Laminfer 
incorrectly quantified the proposed 
adjustment by dividing monthly costs by 
the tonnage sold during the month. 
Because there is no correlation between 
the variable costs of LWRT 
manufactured in a given month and the 
amount of LWRT sold in the same 
month, Laminfer’s methodology does not 
accurately measure variances in home- 
market costs. For these reasons, 
petitioners argue, the Department should 
deny this claimed adjustment. 

DOC Response. See response to 
Comment 2. 

Comment 5. Respondent contends that 
the Department erred in not subtracting 
home-market commission expenses from 
foreign market value while it added U.S. 
commission expenses thereto. 

Petitioners argue that the Department 
acted correctly, since the home-market 
commission expenses claimed by 
Laminfer are not really commission 
expenses but actually social welfare 
payments to company employees. As 
such, these payments are considered to 
be intracompany transfers of funds, 
which are part of the general expenses 
of the company, rather than costs 
directly related to particular sales. 

DOC Response. See response to 
Comment 2. 

Comment 6. Respondent claims that, 
in making an adjustment to account for 
the differences in selling LWRT by 
actual weight in the home market and 
by theoretical weight in the United 
States, the Department erred (1) by 
comparing the wrong columns of data, 
(2) in using only two weighted averages 
across all categories of merchandise, 
and (3) in adding, rather than 
subtracting, the cost difference to 
foreign market value. 

Petitioners contend that the 
Department should disallow this 
claimed adjustment because Laminfer 
could not substantiate this adjustment at 
verification, nor could it confirm the 
actual weight of LWRT sold in the 
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United States. Regardless of whether 
this adjustment is appropriate or not, 
petitioners concur with the 
Department's methodology at the 
preliminary determination since in some 
cases the product sold in the United 
States was more expensive than the 
home-market product. 

DOC Response. See response to 
Comment 2. 

Comment 7. Respondent claims that 
the Department should make a 
circumstance-of-sale adjustment for 
differences in advertising expenses for 
purposes of the final determination. 

Petitioners argue that the advertising 
samples submitted by Laminfer are 
neither product-specific nor aimed at a 
later purchaser of the merchandise, but 
rather are of a generic nature and 
targeted to Laminfer’s own customers. 
The Department should therefore follow 
its regulations and disallow this 
adjustment. 

DOC Response. See response to 
Comment 2. 

Comment 8. Respondent claims that 
the Department erred in disallowing 
Laminfer’s claimed circumstance-of-sale 
adjustment for differences in inventory 
carrying costs, because these costs bear 
a direct relationship to the sales being 
investigated. 

Petitioners argue that the Department 
should disallow this adjustment since 
the Commerce officials were unable to 
verify it. 

DOC Response. See response to 
Comment 2. 


Petitioners’ Comments 


Comment 9. Petitioners claim the 
December 7, 1988 response, which was 
submitted sixteen days after the 
publication of the preliminary 
determination and five days before the 
departure of the verification team for 
Argentina, was untimely and precluded 
the Department from analyzing the 
information therein contained before 
verification. Because the revisions 
submitted by Laminfer were so 
substantial as to constitute a new 
response, petitioners argue further, the 
Department should follow its 
established policy not to accept entire or 
even partial responses shortly before or 
during verification and use the best 
information available for purposes of 
the final determination. 

DOC Response. We agree. See our 
discussion of this issue in the Fair Value 
Comparisons section of this notice 
supra. 

Comment 10. Petitioners claim that 
Laminfer erred in removing all sales of 
round mechanical tubing from its most 
recent submission of home-market sales. 
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Because omitting sales of round 
mechanical tubing would so greatly 
reduce the number of product matches 
as to bring the validity of our fair-value 
comparisons into question, petitioners 
argue, either Laminfer should resubmit 
new home-market sales data including 
round mechanical tubing or the 
Department should obtain such data 
from prior submissions by Laminfer. 

DOC Response. See response to 
Comment 2. 

Comment 11. Petitioners submit the 
Department should disallow deductions 
to foreign market value for foreign 
inland insurance, packing, bad debt, and 
inventory carrying costs, because 
Commerce officials were unable to 
verify them. 

DOC Response. See response to 
Comment 2. 


Respondent's Comments 


Comment 12. Respondent argues that 
critical circumstances, as defined in 
section 733(e){1) of the Act, do not exist 
with respect to imports of LWRT from 
Argentina. 

DOC Response. We agree. Although 
we maintain that our preliminary 
affirmative determination of critical 
circumstances was justified based on 
the information available to us at the 
time, import data released since the 
preliminary determination show that 
imports of LWRT from Argentina were 
not massive in the months immediately 
preceding and following the preliminary 
determination. Therefore, our final 
determination with respect to critical 
circumstances is negative. 

Comment 13. Respondent argues that 
the Department erred in using the month 
of sale and the first listed dimension as 
criteria for matching home-market sales 
to U.S. sales. For purposes of the final 
determination, respondent claims, the 
Department should match up sales in the 
two markets by month of sale, then by 
finish, and then by similarity in at least 
two dimension. 

DOC Response. See response to 
Comment 2. 

Comment 14. Respondent claims that 
the Department erred in not deducting 
certain “other discounts” from 
Laminfer's home-market prices although 
the preliminary determination does not 
mention that these discounts were 
disallowed. 

DOC Response. See response to 
Comment 2. 


Currency Conversion 


We made currency conversions as of 
the date of sale in accordance with 
§ 353.56(a)(1) of our regulations. We 
made all currency conversions using the 


daily exchange rates certified by the 
Federal Reserve Bank of New York. 


Continuation of Suspension of 
Liquidation 


We are directing the U.S. Customs 
Service to continue to suspend 
liquidation of all entries of LWRT from 
Argentina that are entered, or 
withdrawn from warehouse, for 
consumption, on or after November 21, 
1988, the date of publication of the 
preliminary determination in the Federal 
Register. The U.S. Customs Service shall 
require a cash deposit or posting of a 
bond equal to the estimated amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price, which is 56.26 percent ad valorem. 
This suspension of liquidation will 
remain in effect until further notice. 

Because our final critical 
circumstances determination with 
respect to imports of LWRT from 
Argentina is negative, we are 
terminating the retroactive suspension 
of liquidation ordered at the time of the 
preliminary determination. The U.S. 
Customs Service shall reimburse all 
cash deposits paid or bonds posted on 
entries of LWRT from Argentina made 
prior to November 21, 1988. 

Article VI:5 of the General Agreement 
on Tariffs and Trade provides that “[nJo 
product . . . shall be subject to both 
antidumping and countervailing duties 
to compensate for the same situation of 
dumping or export subsidization.” This 
provision is implemented by section 
772(d)(1)(D) of the Act. Since 
antidumping duties cannot be assessed 
on the portion of the margin attributable 
to export subsidies, there is no reason to 
require a cash deposit or bond for that 
amount. Accordingly, the level of export 
subsidies as determined in Final 
Affirmative Countervailing Duty 
Determinations and Countervailing 
Duty Orders; Certain Welded Carbon 
Steel Pipe and Tube Products from 
Argentina (53 FR 376198—September 27, 
1988), which is 9.25 percent ad valorem, 
will be subtracted from the dumping 
margin for deposit or bonding purposes. 


ITC Notification 


In accordance with section 735(d) of 
the Act, we have notified the ITC of our 
determination. If the ITC determines 
that material injury, or threat of material 
injury, does not exist in this case, this 
proceeding will be terminated and all 
securities posted as a result of 
suspension of liquidation will be 
refunded. If, however, the ITC 
determines that material injury, or threat 
of material injury, does exist, we will 
issue an antidumping duty order 
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directing Customs officers to assess an 
antidumping duty on LWRT from 
Argentina which is entered, or 
withdrawn from warehouse, for 
consumption, on or after the date on 
which liquidation was suspended. The 
antidumping duty will equal the amount 
by which the foreign market value of the 
subject merchandise exceeds United 
States price. 

This determination is published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1673d(d)). 


March 30, 1989. 


Timothy N. Bergan, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 89-8197 Filed 4-5—89; 8:45 am] 
BILLING CODE 3610-DS-m 


[A-588-015] 


Television Receivers, Monochrome 
and Color, From Japan; Final Resulis 
of Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 


ACTION: Notice of Final Results of 
Antidumping Duty Administrative 
Review. 


summary: On December 30, 1988, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping finding on 
television receivers, monochrome and 
color, from Japan. The review covers 
five manufacturers and/or exporters of 
this merchandise to the United States 
and various periods from April 1, 1981 
through February 29, 1988. 

We gave interested parties an 
opportunity to comment on our 
preliminary results. At the request of 
three respondents, we held an 
administrative hearing on January 27, 
1989. 

Based on our analysis of the 
comments received and the correction of 
certain clerical errors, we have changed 
the final results for certain firms from 
those presented in our preliminary 
results of review, and we have 
determined not to consider Matsushita 
and Victor further for purposes of 
revocation. 

EFFECTIVE DATE: April 6, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Wendy J. Frankel, Michael Heaney, or 
John R. Kugelman, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone: (202) 377-3601. 
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SUPPLEMENTARY INFORMATION: 
Background 


On December 30, 1988, the 
Department of Commerce (“the 
Department”) published in the Federal 
Register (53 FR 53043) the preliminary 
results of its administrative review of 
the antidumping finding on television 
receivers, monochrome and color, from 
Japan (36 FR 4597, March 10, 1971). The 
petitioners and respondents requested in 
accordance with § 353.53a(a) of the 
Commerce Regulations that we conduct 
these administrative reviews. We have 
now completed these administrative 
reviews in accordance with section 751 
of the Tariff Act of 1930 (“the Tariff 
Act”). 

NEC Corporation (“NEC”) failed to 
respond to our sales questionnaire for 
the ninth review period. Therefore, we 
used NEC's most recent rate as the best 
information available for appraisement 
and cash deposit purposes. 

We verified in Japan and in the United 
States the questionnaire responses for 
certain periods submitted by Matsushita 
Electric industrial Company, Ltd. 
(“Matsushita”) and Victor Company of 
Japan (“Victor”). In accordance with 
section 776(b) of the Tariff Act we 
verified the information used in making 
our preliminary determination. We used 
standard verification procedures 
including examination of relevant 
accounting records and original source 
documents. 


Scope of the Review 


Imports convered by the review are 
shipments of television receiving sets, 
monochrome and color, and include but 
are not limited to projection televisions, 
receiver monitors, and kits (containing 
all the parts necessary to receive a 
broadcast television signal and produce 
a video image). Not included are certain 
monitors not capable of receiving a 
broadcast signal, certain combination 
units, and certain subassemblies not 
containing the components essential for 
receiving a broadcast television signal 
and producing a video image. 

The review covers five manufacturers 
and/or exporters of Japanese television 
receivers, monochrome and color, and 
various periods from April 1, 1981 
through February 29, 1988. All reviewed 
periods are identified in the Final 
Results of Review. 


Analysis of Comments Received 


We invited interested parties to 
comment on the preliminary results. At 
the request of three repsondents, we 
held an administrative hearing on 
January 27, 1989. We received comments 
from a party to the proceeding, Zenith, 


and three respondents, Matsushita, 
Toshiba Corporation (“Toshiba”), and 
Victor. The Department notes that it had 
difficulties running the computer 
programs for Matsushita's third and 
fourth period reviews due to the quality 
and volume of data involved. In this 
final determination we have corrected 
the following inadvertent programming 
errors in our calculations: failure to 
make certain currency conversions, 
computer-generated missing values, 
incorrect programming statements 
which omitted differences-in- 
merchandise claims (third review), and 
waranty and indirect selling expense 
claims (fourth review). In addition, 
certain comments by Zenith and the 
respondents concerned mathematical or 
clerical errors. In this final 
determination we have corrected the 
following such errors: incorrect 
consumer sales division expense 
amounts (Matsushita’s third and fourth 
reviews), incorrect standard discount 
claimed amounts for one model 
(Matsushita's fourth review), deducting 
twice certain home market indirect CTV 
warranty expenses (Matsushita's fourth 
review), deducting twice certain home 
market selling expenses (portions of 
advertising, sales promotion, warranty, 
and technical services) (Matsushita’s 
third and fourth reviews), omission of 
adjustments for U.S. credit expenses for 
one Matsushita U.S. subsidiary 
(Matsushita’s partial fifth review), 
omission of adjustments for advertising 
expenses in the CV calculations 
(Matsushita's eighth review), and 
omission of adjustments for home 
market warranty parts expenses 
(Victor's fifth and eighth reviews). 


Analysis of Zenith’s Comments 


Comment 1: Zenith argues that in its 
preliminary results the Department 
improperly adjusted for commodity 
taxes because of the Department's 
failure to limit the addition to U.S. price 
(USP) to the amount of tax included in 
the home market model. Zenith 
contends that regardless of whether the 
Department assumes that such taxes are 
fully passed through to the customer, the 
law requires the Department to add no 
more commodity tax to the U.S. price 
than is included in the home market 
price. 

Zenith further contends that the 
Department's circumstance-of-sale 
adjustment for differences in commodity 
taxes is unlawful because in its Zenith 
Electronics Corp. v. The United States 
decision the Court of International 
Trade (CIT) prohibited the Department 
from making such an adjustment. Zenith 
contends that the statute does not 
require tax neutrality in all cases, and 
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that the Department has no authority to 
“nullify the tax adjustment.” Finally, 
Zenith contends that Congress 


* acquiesced to the CIT’s decision by not 


amending the statute to authorize the 
direct removal of commodity taxes from 
the home market price without 
consideration of tax pass-through. 

Department's Position: We disagree. 
Section 772(d)(1)(C) of the statute 
provides for an adjustment to USP to 
“the extent that such taxes are added to 
or included in” the home market price. 
The statute does not require the 
Department to “cap” the adjustment by 
the absolute amount of tax added to or 
included in the home market price. 

Moreover, as we have noted 
previously, the CIT’s earlier 
pronouncement concerning the 
Department's treatment of differences 
between USP and foreign market value 
(FMV) was dicta. The commodity tax 
circumstance-of-sale issue was not 
before the CIT in Zenith. Even assuming 
arguendo that the CIT decided the issue 
in Zenith, the Department would still not 
be bound to follow it in this review, 
since the Department is not bound by 
decisions of the court with which it does 
not agree and which it plans to appeal. 
We also take issue with Zenith’s 
assertion that Congress has acquiesced 
to the Zenith decision. There is no 
evidence on the record that Congress 
foresaw the “multiplier effect” by which 
margins can be created exclusively due 
to the fact that more commodity taxis . 
attributable to a foreign model than to a 
U.S. model. The commodity tax’ 
circumstance-of-sale adjustment is 
necessary to avoid artificially inflating 
or deflating margins. Moreover, the 
adjustment is mandated by GATT, and 
consistent with past departmental 
practice. 

Comment 2: Zenith argues that the 
Department failed to account for interest 
income earned on home market sales 
activity (e.g., discounts, rebates, sales 
promotion). Zenith contends that the 
Department should reduce each of these 
claims by the savings that respondents 
earn by paying the claimed amount at 
some time after the obligations were 
incurred. 

Department's Position: We disagree. 
The Department has addressed this 
issue in past reviews of this case. (See 
Television Receivers, Monochrome and 
Color from Japan; Final Results of 
Antidumping Duty Administrative 
Review (53 FR 4050, February 11, 1988).) 
In these circumstances, the Department 
avoids imputing expenses/costs where a 
company quantifies the actual 
expenses/costs, provides adequate 
documentation of these expenses, and 
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the company’s quantification accurately 
reflects the expense to the seller. 
Comment 3: Zenith contends that 
respondents should not have included 
certain non-selling general and 
administrative expenses in their 
calculation of the exporter’s sales price 
(ESP) offset. Zenith argues that the 
Department should require affirmative 
demonstrations that each indirect 
expense claimed as part of an offset to 
FMV is an indirect selling expense. 
Zenith asserts that since respondents 
have multiple profit centers in the home 
market they have the ability to transfer 
costs and expenses to whichever profit 
center serves their purpose. 
Department's Position: We disagree. 
The pool of indirect selling expenses in 
the home market should include those 
expenses which are similar to the 
expenses incurred by the subsidiary in 
the U.S., whose function it is to sell 
merchandise (see our position on 
Comment 2 in the Final Results of 
Antidumping Duty Administrative 
Review; Color Television Receivers from 
Korea, 53 FR 24975, July 1, 1988). As we 
have stated elsewhere, we do not 
interpret § 353.15 of our regulations 
concerning indirect selling expenses in 
the home market as limited only to 
selling expenses in sales offices, and as 
excluding so-called non-selling expenses 
incurred by those offices. The 
respondents provided adequate 
documentation supporting their offset 
claims. Certain of the expenses are 
general expenses associated with 
selling; respondents, therefore, correctly 
included these expenses in their 
calculation of indirect selling expenses. 
Comment 4: Zenith argues that the 
Department should have deducted 
antidumping legal expenses from ESP. 
Department's Position: We disagree. It 
is our practice, as stated in our Study of 
Antidumping Adjustments Methodology 
and Recommendations for Statutory 
Change (November 1985), not to 
consider legal fees paid in connection 
with litigation resulting from an earlier 
antidumping investigation to be an 
expense related to sales made in the 
period being reviewed. (See also the 
final results of sales at less than fair 
value on Certain Steel Pipes and Tubes 
from Japan, 48 FR 1206, April 29, 1983.) 
We view legal fees incurred at the 
administrative stage of an antidumping 
proceeding as meriting similar treatment 
since they are incurred in defending 
against an allegation of dumping. As 
such, they are not expenses incurred in 
selling merchandise in the United States. 
See our position on Comment 3 in 
Television Receivers, Monochrome and 
Color, from Japan; Final Results of 


Antidumping Duty Administrative 
Review (52 FR 8940, March 20, 1987). 

Comment 5: Zenith argues that the 
Department should deduct from USP the 
actual amount of estimated antidumping 
duties paid by the respondents. 

Department's Position: We disagree. 
Unlike ordinary duties, antidumping 
duty deposits are only estimates. Since 
we cannot know the actual amounts per 
sale until we complete an administrative 
review of a period, using estimated 
amounts would result in inaccurate 
margins. In addition, we do not consider 
estimated antidumping duty deposits to 
be expenses related to the sales under 
consideration, therefore, adjusting USP 
for estimated antidumping duties would 
result in artificially inflated margins. For 
these reasons the Department's practice 
is to make no adjustment for these duty 
deposits. See our position on Comment 7 
in the last final results of review of this 
case (53 FR 4050, February 11, 1988). 

Comment 6: Zenith argues that the 
Department has incorrectly offset U.S. 
commissions with indirect selling 
expenses in the home market. Zenith 
contends that commissions paid on U.S. 
sales compensate the recipients for both 
direct and indirect selling expenses. 
Unless the commission is broken up into 
its direct and indirect expense 
components, and the FMV offset is 
capped at the level of the U.S. indirect 
expense element only, Zenith asserts 
that the commission offset will 
overcompensate for the indirect expense 
portion of the commission and does not 
allow for the removal from USP of the 
direct selling expense portion of the 
commission. 

Department's Position: We disagree. 
As we have noted elsewhere, § 353.15(c) 
of our regulations requires us to make 
an adjustment for situations in which a 
commission is paid in one market and 
not in the other market. That adjustment 
is limited to “actual other selling 
expenses,” not to exceed the total 
amount of the commission granted in the 
other market (19 CFR 353.15(c)). We do 
not interpret our regulations as requiring 
us to limit the offset to any portion of 
the expenses of the commissionaire. 
Therefore, we have offset the full 
amount of the commission in the U.S. 
with indirect selling expenses in the 
home market. See our position on 
Comment 11 in the last final results of 
review of the Korean television case (53 
FR 24975, July 1, 1988). 

Comment 7: Zenith argues that the 
Department's policy of instructing 
Customs to collect cash deposits for 
future entries on the basis of a 
weighted-average percentage of entered 
value understates the amount that 
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should be collected because that 
percentage is, in fact, based on USP 
which will always be higher than 
entered values. Since that percentage 
will subsequently be applied to the 
lower entered value, Zenith argues that 
it will understate the true estimated 
duty. 

Department's Position: We disagree. 
At the time of entry of any shipment 
USP has yet to be determined. Since 
cash deposits of estimated antidumping 
duties are required at that time, we 
instruct Customs to require cash 
deposits expressed as a percentage of 
the entered value, which is the only 
information available. If the amount of 
the antidumping duties deposited should 
be less than the amount assessed, the 
Department will assess interest on the 
difference. See our response to 
Comment 7 of the final results of review 
of this case (52 FR 8940, March 20, 1987) 
and our response to Comment 15 of the 
last final results of review of the Korean 
television case (53 FR 24975, July 1, 
1988). 

Comment 8 Zenith contends that the 
statute does not authorize circumstance- 
of-sale adjustments to constructed 
value. Zenith argues that if the 
Department continues to make such 
circumstance-of-sale adjustments in its 
final calculations, the result of such 
adjustments may be no lower than the 
cost of manufacture plus the statutory 
minimum for profit and general 
expenses. 

Department's Position: We disagree. 
Section 773(a)(4)(B) of the statute 
instructs us to adjust FMV, of which 
constructed value is one type, for 
differences in circumstances of sale. 
There is nothing in either the statute or 
our regulations which directs us to limit 
the result of such adjustments to the 
cost of manufacture plus the statutory 
minimum for general expenses and 
profit. We note further that our practice 
of making adjustments to constructed 
value for circumstance-of-sale 
differences has been upheld by the CIT 
(see Timken Co. v. United States, 673 F. 
Supp. 495). 

Comment 9: Zenith argues that the 
Department should not have allowed 
Matsushita’s period three and five 
claims for dealers association member 
discounts because Matsushita has not 
demonstrated that it did not use the 
funds set aside for this program. Zenith 
further argues that, with respect to the 
third period, it is not clear how the 
portion of Matsushita's claimed rebate 
for improvement of business operation 
(an expense for a related company) in 
the home market was removed from our 
calculations. 
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Department's Position: We are 
satisfied that Matsushita does not make 
use of the funds set aside for this 
deferred discount program. There is no 
evidence on the record that Matsushita 
used any of the dealers association 
member discount funds. We have no 
reason to doubt the reasonableness of 
the reported handling of these funds and 
Zenith gave no evidence to support its 
conjecture. 

Moreover, this position is similar to 
Comment 2 in which Zenith argues that 
the Department should reduce 
respondent's claims by any savings that 
respondents may earn by paying the 
discount/rebate amounts later. In that 
case, we note that even if there were 
any evidence on the record that 


Matsushita had made use of these funds, 


it would be irrelevant. For further 
discussion on this issue, see Comment 2. 

Regarding the rebate for improvement 
of business operations, this consisted of 
grants to distributors and to a related 
credit company. We disallowed the 
amounts granted to the credit company 
since we regard them as intracompany 
transfers of funds. 

Comment 10: Zenith contends that 
portions of Matsushita’s period three 
claim for sales promotion relating to 
expenses for leaflets and catalogs were 
deducted twice. 

Department's Position: We disagree. 
The allegation of double counting of this 
portion of the claims is unfounded. More 
than one division of Matsushita had 
expenses relating to leaflets and 
catalogs and both sets of expenses were 
accounted for. 

Comment 11: Zenith contends that the 
Department should treat as indirect 
selling expenses the portions of 
Matsushita's period three, four, partial 
five, and eight home market warranty 
expenses that were performed by 
related service companies. Zenith 
contends that the Department has 
consistently treated such warranty 
expenses as indirect selling expenses in 
past administrative reviews, and should 
do so in this review. 

Department's Position: We disagree. 
The Department's current practice is to 
allow warranty expenses performed by 
related service companies as directly- 
related selling expenses when we can 
determine the arms-length nature of the 
warranty expense. Matsushita provided 
adequate documentation in its 
submissions and at verification to 
support its claim that the warranty 
services performed by related service 
companies were performed at arms 
length; that is, the expenses were the 
same whether performed by related or 
unrelated service companies. 


Comment 12: Zenith contends that it is 
unclear from the materials released to it 
how the Department computed the 
average number of days used in its 
calculation of Matsushita's home market 
credit expense for period three. 

Department's Position: Matsushita's 
third period response did not contain 
any evidence regarding the number of 
days of outstanding accounts receivable 
in either market. In our preliminary 
determination, as best information 
available for the home market, we used 
15 days as an estimate of the minimum 
reasonable amount of time one could 
expected for outstanding receivables. 
We have since noted an inconsistency 
between the methodologies used to 
determine the appropriate outstanding 
accounts receivable periods in the U.S. 
and the home market. 

As best information available, we 
based the U.S. credit period on the terms 
of payment noted in the response. In the 
home market Matsushita bills its 
distributors on the 20th of each month 
for sales occurring between the 21st of 
the previous month and the 20th of the 
current month. Payment is due by the 
end of the current month; within 10 
days. Taking an advantage of 15 days 
outstanding from delivery, plus the 10 
days automatically granted until 
payment, we reach a minimum average 
outstanding receivables basis of 25 
days. Therefore, for these final results 
we have determined that a more 
reasonable and consistent basis for best 
information available for this home 
market adjustment is 25 days. 

Comment 13: Zenith notes that for the 
partial fifth and eighth review periods 
the Department used Matsushita's sales 
to dealers, and argues that the 
Department should have used sales to 
dealers as the basis for FMV for periods 
three and four as well, rather than those 
to related distributors. 

Department's Position: Matsushita 
provided price information on sales to 
home market distributors in response to 
the Department's questionnaire in the 
third and fourth annual reviews. At that 
time, however, the Department was 
considering whether to change its 
methodology with respect to certain 
respondents in the proceeding, including 
Matsushita, and use sales by 
distributors to dealers. This 
methodological change would have 
required that Matsushita completely 
revise its voluminous response. As part 
of verification the Department collected 
data on sales by several Matsushita 
distributors to home market TV dealers. 
While the information collected was not 
complete, we have determined that 
there would be no margins even with 
complete distributor-to-dealer 


Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Notices 


information, given the magnitude of 
negative margins on almost all sales 
resulting from our use of prices to 
distributors to calculate FMV. Even 
though the Department has the authority 
to apply the methodology employed in 
the fifth and eighth reviews to the third 
and fourth reviews, we have decided 
that it would be an unreasonable burden 
on all parties to request and analyze this 
information in light of the time 
constraints in this case and the likely 
failure of the new information to affect 
the final determinations in these 
reviews. Failure to obtain this 
information is, in our view, harmless. 

Comment 14: Zenith argues that there 
is no support for Matsushita's period 
three inventory financing calculation, 
neither for the inventory value nor the 
interest rate used. Additionally, Zenith 
argues that the Department should use 
the U.S. interest rate since the U.S. 
subsididaries took title to the goods on 
an FOB Japan basis. 

Department's Position: The 
Department disagrees with Zenith’s 
assertion that for the third and fourth 
periods there was no support on the 
record for the Department's inventory 
financing calculations. 

Additionally, the Department 
disagrees with Zenith’s argument that 
we should use U.S. interest rates based 
solely on when Matsushita’s 
subsidiaries took title to the goods. 
However, we are persuaded by Zenith's 
arguments that certain portions of our 
calculations should be changed. 

The date that a company takes title to 
goods is generally not relevant in 
determining the inventory interest rate. 
The rate depends on the source of the 
loans used to finance inventory and 
maintain a company’s operations. 

In this case, there are two components 
to inventory cost, purchase price of the 
goods and movement costs. Three of the 
U.S. subsidiaries bought the goods “at 
sight”, that is, they paid for the goods at 
the time of shipment. Thus, these 
subsidiaries accrued inventory carrying 
charges based on U.S. interest rates. The 
fourth U.S. subsidiary received 150 day 
terms from Matsushita. This subsidiary 
normally sold from stock within this 
period, so it incurred no inventory 
carrying expense. However, by 
extending the credit to cover the 
inventory period, Matsushita incurred 
the inventory carrying cost at Japanese 
interest rates. 

The correct basis to impute inventory 
carrying charges in this case is the total 
cost to the purchasing group of buying 
the merchandise and getting the product 
to its warehouse. All four of 
Matsushita's U.S. subsidiaries 
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purchased the goods on an FOB Japan 
basis. As such, the four subsidiaries 
paid for all movement costs, accruing 
inventory carrying charges for this 
portion of the inventory cost at U.S. 
interest rates. 

For all four subsidiaries, the 
Department used 90 days as the 
inventory period, as best information 
available, since this is the maximum 
inventory period claimed by Matsushita. 

Comment 15: Zenith argues that the 
Department should use sales value to 
reallocate Matsushita's U.S. selling 
expenses, half of which Matsushita 
allocated by quantity and half by sales 
value. 

Department's Position: We agree. In 
accordance with our established 
practice we have allocated these U.S. 
expenses solely by sales value. 

Comment 16: Zenith notes that in its 
response for the third period Matsushita 
miscalculated the sales promotion 
expense for Quasar’s black and white 
(“B/W”) TV sales. 

Department's Position: Matsushita 
admits that this was a clerical error on 
its part. We have revised the 
calculations accordingly. 

Comment 17: Zenith claims that 
Matsushita’s calculation of indirect 
selling expenses for period five omitted 
the expenses incurred by Matsushita 
Electric Trading Company (MET) and 
other export-related expenses incurred 
in Japan. 

Department's Position: We note that 
MET did incur export-related selling 
expenses during period five and we 
have included them in our calculation of 
indirect selling expenses for these final 
results. 

Comment 18: Zenith contends that for 
Matsushita the Department made no 
adjustment for the credit expense on 
U.S. accounts receivable for periods 
three and four. 

Department's Position: We agree and 
have accounted for this expense in our 
calculations for these final results. To 
establish the credit period in the U.S., 
we used as best information available 
the payment terms Matsushita offered 
its customers. 

Comment 19: Zenith contends that the 
Department's calculation for Matsushita 
of taxable value for period three is 
incorrect because the Department failed 
to remove packing, and because the 
taxable value was based upon the resale 
price instead of the FOB price. 

Department's Position: We agree in 
part. The Japanese commodity tax 
methodology stipulates that the taxable 
base should represent an ex-factory, 
unpacked price. Zenith is correct that 
packing costs should have been 
removed from the calculation. We have 


made this correction. Regarding the 
price we used, see our position on 
Comment 33. 

Comment 20: Zenith argues that, to the 
extent that Matsushita’s fourth period 
submission and the Department's fourth 
period analysis reflect the same 
deficiencies that Zenith observed in 
Matsushita's period three submission 
and the Department's third period 
analysis, the Department should apply 
Zenith’s comments on Matsushita’s 
period three submission and the 
Department's third period analysis to 
Matsushita’s period four submission and 
the Department's fourth period analysis. 
Zenith makes the same argument for the 
partial fifth and eighth period reviews. 
Further, Zenith argues that to the extent 
Victor’s submissions contain the same 
errors as Matsushita's submissions, 
Zenith’s Matsushita comments apply 
equally to Victor. 

Department's Position: We agree in 
part. For periods three and four the 
Department’s computer programs were 
extremely similar, as were Matsushita's 
submissions. Since clerical errors noted 
by Zenith in the third-period program 
are readily identifiable in the fourth- 
period program, we have considered 
clerical error comments covering the 
third period as applicable to the fourth 
period. The analyses of these two 
periods were also essentially the same. 
Therefore, insofar as we were able to 
identify the same elements in each 
review, we considered the comments for 
the third period as applicable to the 
fourth period. 

However, for periods five and eight 
the Department's computer programs 
were not extremely similar, nor were 
Matsushita’s submissions, clerical errors 
noted by Zenith in the fifth-period 
program are not necessarily readily 
identifiable in the eighth-period 
program, and the analyses of these two 
periods were not essentially the same. 
Therefore, absent evidence on the 
record, we cannot assume that the real 
or perceived deficiencies noted by 
Zenith concerning Matsushita’s partial 
fifth period submission relates to period 
eight as well. Similarly, absent evidence 
on the record, we cannot assume that 
errors which apply to Matsushita's 
submissions apply equally to Victor. If 
Zenith perceives that our preliminary 
results analysis was in error for Victor, 
it is Zenith’s responsibility to identify 
specifically the perceived errors that 
concern Victor. 

Comment 21: Zenith contends that one 
Matsushita home market model did not 
qualify for the any of the discounts 
comprising the “discount to meet 
competition” program for period four, 
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and that the Department should revise 
its calculations to account for this. 

Department's Position: We agree in 
part. The model in question qualified for 
several of these discounts, but not for 
all. In our final calculations we deducted 
the discounts for which the model 
qualified. 

Comment 22: Zenith contends that the 
Department twice deducted indirect 
advertising expenses of Matsushita’s 
Consumer Sales Division, once as 
indirect expenses, and again as direct 
expenses, in the period four advertising 
claim. 

Department's Position: We agree. We 
have corrected the final computer 
program for the fourth period to only 
allow Matsushita’s Consumer Sales 
Division’s advertising expenses as 
indirect expenses. 

Comment 23: Zenith argues that, since 
the Department lacked actual 
proprietary data for Matsushita's 
indirect U.S. selling expenses for periods 
three and four, the Department should 
have used the largest actual fifth period 
amount instead of using the largest non- 
proprietary amount for these periods. In 
addition, Zenith contends that it did not 
receive the narrative portion of 
Matsushita’s period four response. 

Department's Position: Matsushita 
correctly notes that the questionnaire 
responses for both the third and fourth 
period contained actual indirect selling 
expense amounts which had been 
overlooked by the Department; 
therefore, we used that data for these 
final results. This renders Zenith’s 
position moot. The Department made 
available to all parties to this 
proceeding all materials which it used in 
making its preliminary determination, 
either publicly available versions or 
proprietary versions released under 
administrative protective orders. This 
includes release to Zenith of the third 
and the fourth period narrative 
responses to the questionnaire on which 
the Department relied in its final 
analysis. 

Comment 24: Zenith asserts that 
Matsushita improperly made its own 
model match selections in the partial 
fifth period review. Zenith asserts that it 
is the Department's responsibility to 
make model match selections and that 
abdication of this responsibility by the 
Department is unlawful. 

Department's Position: We have not 
abdicated our model match 
responsibilities in this review. For 
several models we instructed 
Matsushita to prepare its model match 
selections according to past model 
match selections that we had made for 
Matsushita. Matsushita followed these 
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instructions in preparing its period five 
response. 

Comment 25: Zenith argues that the 
Department improperly accepted claims 
by Matsushita that reflect inconsistent 
levels of detail. Zenith contends that 
such inconsistencies permit a 
respondent to manipulate individual 
claims in whatever manner most 
benefits them. 

Specifically, Zenith objects to 
Matsushita's freight and packing claims. 
For example, for Matsushita's 
distributors’ sales to dealers and for the 
inland freight expense incurred by 
Matsushita in transferring the 
merchandise from the B/W factory to 
Matsushita’s distributors, although 
Matsushita's partial fifth period 
response includes distributor-specific 
inland freight amounts. Matsushita then 
claimed freight only on a model-specific 
basis. Additionally, Zenith objects to 
Matsushita basing its claim for home 
market color TV {CTV} expenses on a 
quarterly basis, while basing its home 
market B/W claim on an annual basis. 
Zenith objects further to Matsushita 
basing its home market packing claims 
on a monthly basis while submitting its 
discount and rebate claims on a 
semiannual basis. Finally, Zenith 
objects te Matsushita’s submission of 
separate home market claims for CTV 
and B/W sales while not making such a 
distinction for its U.S. inland freight 
claim. Zenith contends that these 
inconsistencies create the possibility 
that Matsushita assigned more expenses 
to CTVs in Japan and less expenses to 
CTVs in the United States. 

Department's Position: We disagree. 
The “inconsistencies” which Zenith 
mentions are due to the fact that 
Matsushita's U.S. and home market 
inland freight, home market discounts 
and rebates, and home market packing 
expenses were incurred by a number of 
different accounting entities. These 
entities have varying fiscal periods, do 
not maintain their records in an 
identical manner, and engage in a 
variety of different businesses. For 
example, Matsushita manufactures B/W 
TVs at a different factory than the ones 
at which it manufactures CTVs. Home 
market inland freight expenses for B/W 
TVs and CTVs are incurred by different 
accounting entities. In the United States, 
however, each Matsushita subsidiary 
ships both CTVs and B/W televisions. 
This difference in business conditions 
accounts for the different bases 
Matsushita used for reporting home 
market and U.S. inland freight expenses. 

The Department's usual practice is to 
accept the respondent's method of 
allocation if the company uses the 
method in its ordinary course of 


business and if it is reasonable. We 
verified each of the claims mentioned 
above and found that they were as 
detailed as the accounting records of the 
relevant Matsushita accounting entity 
permitted, and were consistent with the 
way the entity conducted its business. 
We found no evidence to support 
Zenith's assertion that Matsushita had 
manipulated its accounting records in an 
attempt to distort particular claims to its 
benefit. 

Comment 26: In the partial fifth period 
review Zenith objects to Matsushita's 
allocation of portions of its U.S. and 
home market inland freight claims based 
on sales value. 

Department's Position: We agree that 
allocations of freight costs by velume, 
weight, distance, or a combination of 
these, are preferable to allocations 
based on sales value. However, 
Matsushita's records were not 
maintained on these bases, and we 
found allocations based on sales value 
both to be reasonable and not to 
produce distorted results. 

Comment 27: Zenith contends that 
Matsushita in its fifth period computer 
submission incorrectly attributed the 
April and May 1983 discount and rebate 
schedules to its June 1983 sales. 

Department's Position: We agree and 
have revised our calculations 
accordingly. 

Comment 28: Zenith argues that since 
Matsushita’s fifth period home-market 
sales promotion claim is not presented 
on a model-specific basis, the 
Department should treat the entire claim 
as an indirect selling expense. 

Department's Position: We disagree. 
We verified that Matsushita's home 
market sales promotion expenses were 
not maintained on a model-specific 
basis. Matsushita properly allocated 
these expenses to televisions by product 
line. Generally, the Department's current 
practice is to allow product-line 
allocations of advertising and sales 
promotion expenses as directly-related 
selling expenses. 

The Department has found that 
model-specific allocations often lead to 
inaccurate and erratic results since most 
companies do not keep such records on 
a model-specific basis. Additionally, 
preparation of model-specific 
allocations is often unnecessarily 
burdensome for both respondents and 
the Department. Accordingly, with 
respect to televisions, Commerce has 
returned to its original position that 
allocating advertising and sales 
promotion expenses on a more detailed 
level than product-line is “unreasonable 
and unrealistic.” (See Microwave 
Ranges from Japan (preliminary 
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determination), 45 FR 47456 (July 15, 
1980).} 

We do not take the position that 
model-specific allocations of advertising 
and sales promotion expenses could 
never be reasonable in any other case— 
only that they were unreasonable given 
the specific circumstances of this 
proceeding. (See Defendant's 
Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment Upon the 
Agency Record, Zenith Electronics Corp. 
v. The United States, Consol. Court No. 
88-02-00122.) 

Comment 29: Zenith contends that the 
Department's treatment of Quasar (QC) 
models WP2132WW, WP2132TW, and 
WP2132UW as identical models, and the 
Department's treatment of models 
UP2133TW and UP2133WW for the 
partial fifth review period as identical is 
appropriate only if the Department has 
ascertained that these models were 
subject to the same adjustment claims 
and the Department recalls having done 
this when preparing past master lists for 
Customs. 

Department's Position: At verification 
QC provided adequate documentation to 
show that these are identical models. 
The last two letters of QC’s model 
number are for internal identification 
purposes. They denote characteristics of 
the model that do not represent physical 
differences in merchandise, for example, 
cabinet color. 

The Department is not bound by past 
list formulations. While we attempt to 
be consistent from one review to the 
next, we review each period 
independently and may determine that a 
change in analysis is appropriate. 

Comment 30: Zenith contends that the 
Department did not explain why in its 
computer program it altered QC’s 
claimed amount of certain indirect 
selling expenses for the partial fifth 
period review. 

Department's Position: The claimed 
indirect selling expenses in question 
consisted of commissions paid by QC to 
unrelated parties. We consider these 
expenses to be direct selling expenses. 
Accordingly, to avoid double counting 
them, we excluded commissions to 
unrelated parties from QC’s pool of 
indirect selling expenses. 

Comment 31: In the fifth period review 
Zenith contends that the Department 
failed to include the indirect selling 
expenses incurred by Matsushita prior 
to transfer of the merchandise to 
Matsushita Electric Trading Company 
(“MET”). Zenith further contends that in 
its calculation of U.S. indirect selling 
expenses the Department failed to 
capture the expenses incurred by 
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Matsushita Electric Corporation of 
America (“MECA”). 

Department's Position: We disagree. 
Matsushita incurred no indirect selling 
expenses prior to transferring 
televisions to MET. Further, Matsushita 
reported the expenses incurred by 
MECA in its U.S. indirect selling 
expenses, and the Department included 
these in its calculation of U.S. indirect 
selling expenses. 

Comment 32: Zenith argues that the 
Department's calculation of the amount 
of Matsushita’s forgiven commodity tax 
is incorrect for the partial fifth review 
period because (1) the labor component 
of packing is not removed from the 
calculation and (2) the Department used 
the FOB Japan price in its calculations 
instead of the price from Matsushita to 
MET. 


Department's Position: We disagree. 
The labor component of packing is 
inseparable from the labor expense 
included within Matsushita’s final 
assembly operation. In order to achieve 
an “apples-to-apples” comparison we 
left this expense in our calculation of the 
U.S. taxable base since it is also 
included in the home market taxable 
base. We used the FOB price from MET 
to the U.S. subsidiary less the material 
component of packing and movement 
expenses because it constitutes a 
reasonable approximation of the ex- 
factory price. Finally, we note that any 
difference between the Department's 
and any respondent's calculation of the 
forgiven commodity tax is effectively 
nullified by the commodity tax 
circumstance-of-sale adjustment. 

Comment 33: Zenith argues that for 
purposes of calculating QC’s partial fifth 
period credit calculation the Department 
should add three days to QC’s average 
age of accounts receivable. Zenith 
contends that this adjustment is 
necessary to account for the time 
between QC’s shipment date and QC’s 
date of invoice. 

Department's Position: We disagree. 
In most cases QC’s date of shipment 
was the invoice date. Further we note 
that we already accounted for the period 
of time preceding the invoice date in our 
calculation of QC’s inventory carrying 
costs. 

Comment 34: Zenith argues that the 
Department should not allow home 
market transit insurance as a direct 
expense for the partial fifth period 
review unless it can ascertain that U.S. 
transit insurance has also been 
deducted as a direct expense. 

Department's Position: We verified 
that Matsushita fully reported the 
insurance costs that it incurred in both 
markets and we deducted these 
expenses from both USP and FMV. 


Comment 35: Zenith contends that the 
credit rates used by Matsushita in its 
partial fifth period response reflect 
interest rates which were not negotiated 
at arms length. Zenith asserts that, to 
the extent this is true, Matsushita’s U.S. 
credit costs are understated. 

Department's Position: We disagree. 
Matsushita based its calculation of U.S. 
credit expenses on the interest rate that 
MECA paid on loans from unrelated 
parties. This was confirmed at 
verification. 

Comment 36: Zenith contends that the 
Department should not accept QC’s 
assertion that commissions to unrelated 
parties in the partial fifth period are de 
minimis. Rather, Zenith argues that the 
Department should use the best 
information available for this expense. 

Department's Position: We verified 
that QC’s commission amounts were 
correctly reported, considered them as 
direct selling expenses, and deducted 
them from USP. 

Comment 37: Zenith objects to 
Matsushita’s failure to report in its 
partial fifth period response its U.S. 
warranty, advertising, and sales 
promotion expenses on a model-specific 
basis. 

Department's Position: See our 
position on Comment 28 for product-line 
allocations of advertising and sales 
promotion expenses. Matsushita 
reported its U.S. warranty expenses at 
the same level of detail as exists in its 
accounting records. 

Comment 38: For the partial fifth 
review period, Zenith claims that the 
data supporting Matsushita's calculation 
of product lead time, finished goods 
inventory time, and Japanese warehouse 
time are not contained in Matsushita's 
June 15, 1988 submission and are 
missing from the record. 

Department's Position: Zenith is 
mistaken. In response to our request for 
supplemental information, Matsushita 
provided this data in its August 5, 1988 
submission. 

Comment 39: Zenith contends that 
Matsushita’s calculation of ocean freight 
for the partial fifth period review for 
model WP2132UW is understated. 

Department's Position: We agree. 
Matsushita reported the wrong ocean 
freight figure. We have corrected our 
calculations accordingly. 

Comment 40: For periods five and 
eight, Zenith objects to the Department 
offsetting Matsushita's U.S. subsidiaries’ 
general and administrative expenses 
with imputed interest and credit 
expenses. Zenith asserts that neither the 
credit adjustment nor the imputed 
interest calculation capture the same 
expenses as are reflected in QC’s P&L. 
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Department's Position: We disagree. 
Money is fungible. The interest expense 
shown in the P&Ls of Matsushita’s U.S. 
subsidiaries reflect these entities’ entire 
financing costs. Since Matsushita's 
imputed interest calculation included 
the time the merchandise was on the 
water, the time it was in inventory, and 
the time between its sale and payment. 
Deducting all of the general and 
administrative expenses shown in the 
subsidiaries’ financial statements, in 
addition to deducting imputed interest 
and credit, would involve double- 
counting a portion of Matsushita’s 
interest expenses. The CIT has enjoined 
us from double-counting interest 
expenses (see Silver Reed America, Inc. 
v. United States, 683 F. Supp. 1393, 1395) 
(CIT 1988). We note that we have also 
reduced Matsushita’s home market 
general and administrative expenses to 
avoid any double-counting. (See our 
position on Comments 14 and 91.) 

Comment 41: Zenith contends that for 
the partial fifth period the calculation of 
inventory carrying costs is incorrect for 
one entry of model UP1762UJ. Zenith 
further contends that the landed cost 
that QC used to calculate the inventory 
carrying costs for model WP2132TW is 
understated. 

Department's Position: We agree. 
Matsushita reported the wrong figures 
and we have adjusted our calculations 
accordingly. 

Comment 42: Zenith asserts that 
Panasonic Corporation’s (PC) 
calculation of U.S. duty is understated 
for one entry in the partial fifth period 
review. 

Department's Position: We agree and 
have adjusted our calculations 
accordingly. 

Comment 43: In the partial fifth period 
review Zenith asserts that PC 
incorrectly calculated the ‘‘on-the- 
water” financing expense applicable to 
one entry. Zenith asserts that PC should 
have used 14 rather than 13 days. 

Department's Position: We agree; 
however, using 14 days still results in 
the same adjustment (rounded to two 
decimal places) as PC had originally 
calculated. 

Comment 44: Zenith contends that PC 
should have used landed, rather than 
FOB, cost in its calculation of inventory 
carrying costs for the partial fifth review 
period. 

Department's Position: PC did, in fact, 
base its calculation of inventory 
carrying costs upon landed costs. 

Comment 45: In the partial fifth review 
Zenith contends that PC failed to 
adequately explain how the Home 
Appliance Division (“HAD”) and Home 
Appliance Division Western Group 
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(“HAD WG Adj”) calculations shown on 
PC’s profit and loss statement were 
removed from PC's calculation of direct 
and indirect selling expenses. Zenith 
contends that it is unclear from PC’s 
submission that the sales of HAD WG 
Adj have been removed from PC's 
allocations since PC stated that it could 
not separately identify that division's 
accounts receivable expenses. 

Department's Position: PC 
appropriately removed the HAD and 
HAD WG Adj expenses from its 
allocation of U.S. direct and indirect 
selling expenses, since neither entity 
was involved in TV sales. We note that 
we verified PC’s claim for direct and 
indirect selling expenses and, with the 
exception of PC having based half its 
claimed U.S. expenses on quantity and 
half on sales value (see our position on 
Comment 15), found no discrepancies. 

Comment 46: In the partial fifth period 
review, Zenith contends that the 
Department should have treated certain 
PC sales commissions as direct selling 
expenses, since PC's narrative response 
only mentioned commissions to 
unrelated parties. Zenith further 
contends that certain negative expenses 
should not have been removed from 
PC's pool of US. indirect selling 
expenses. 

For example, a negative expense 
shown in PC's P&L statement as an 
offset to PC's total net payroll expense 
indicates that, although PC may 
consider it as income reducing its own 
expense, it is still a positive expense for 
Matsushita. It is immaterial which 
corporate affiliate records it as an 
expense; it is still a positive indirect US. 
selling expense attributable to an entity 
within the corporate family. Therefore, 
the Department should treat all these 
“negative expenses” as indirect U.S. 
selling expenses and reduce USP 
accordingly. 

Matsushita counters that it made no 
payments to PC, and that what occurred 
corporate-wide is not relevant; the 
applicable expense is the actual 
expense of PC for TVs. 

Department's Position: We disagree 
with Zenith in part. These PC sales 
commissions were paid, in fact, to 
related parties, and thus were properly 
ciaimed by PC as indirect selling 
expenses. As for the line items on PC's 
P&L which were recorded as negative 
expenses, we agree with Zenith. If one 
member of the corporate family, such as 
PC, records these items as negative 
expenses, the P&L of the other corporate 
family member (in this case, MEI) 
should reflect a corresponding amount 
as positive expenses. Even if we had 
any such evidence, however, it would be 
immaterial; the point is that positive 


expenses were incurred. Therefore, we 
have not considered these negative 
expenses as offsets to U.S. indirect 
selling expenses. Finally, as we noted in 
our response to Comment 31, Matsushita 
fully accounted for the U.S. indirect 
selling expenses incurred by MET and 
MECA. 


Comment 47: Zenith notes that in its 
partial fifth review response PC claimed 
a much smaller aggregate expense for 
national advertising than is shown in 
PC’s P&L statement. 

Department's Position: PC prepared 
its TV-related advertising claim in 
accordance with the Department's 
instructions. The amount of advertising 
shown in PC’s P&L statement reflects 
PC’s entire advertising budget. PC 
associated the expenses incurred by the 
Consumer Electronic Group with all 
sales of that group, the entity that 
incurred PC's national advertising 
expense for televisions. 


Comment 48: In the partial fifth period 


review Zenith argues that we should 
treat PC’s “anticipation” expense {PC's 
expenses for an early payment program) 
as a direct selling expense and exclude 
it from PC's general and administrative 
expenses. Zenith further objects to the 
Department's acceptance of the 
Consumer Electronics Products 
Division's “over and short” expense as a 
negative expense, when PC as a whole 
experienced a positive expense. 

Department's Position: We agree in 
part. We have treated PC's 
“anticipation” expense as a direct 
selling expense in our final calculations. 
The “over and short” expense item in 
the general and administrative expenses 
was an expense associated with 
inventory overages and shortages in 
consumer electronic products. Since an 
adjustment for this expense would have 
an insignificant effect on FMV, we have 
not changed our calculations, pursuant 
to Section 777A(a)(2)} of the Tariff Act, 
which authorizes disregarding 
insignificant adjustments. Thus, how to 
treat this expense in this instance is 
moot. For a discussion of our treatment 
of such negative expenses generally, see 
our position on Comment 46. 

Comment 49: Zenith argues that 
Panasonic Hawaii (PHI) incorrectly 
quantified its warranty, national 
advertising, co-op advertising, sales 
promotion, freight, and indirect selling 
expense claims for the partial fifth 
review period. Specifically, Zenith 
points to the discrepancy between the 
amount of these claims shown on PHI's 
P&L statement and the amounts claimed 
in PHI's response. Zenith further objects 
to PHI's indirect expenses varying by 
model. Zenith suggests that we 
disregard PHI's calculation of U.S. 
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indirect selling expenses and use the 
amount shown in PHI's P&L statement. 

Finally, since PHI did not adequately 
quantify its claims for US. indirect 
selling expenses, Zenith argues that as 
best information available we should 
reclassify as direct selling expenses that 
portion of PHI's indirect expenses which 
is equal to the portion reclassified for PC 
or QC, whichever is greater. 

Department's Position: We disagree. 
PHI's P&L statement covers the period 
January 1, 1983 to December 31, 1983. In 
preparing its response PHI reported the 
actual expenses incurred from April 1, 
1983 through August 31, 1983. This 
accounts for the difference between the 
data shown in PHI's partial fifth period 
response and the information shown in 
PHi's P&L statement. Finally, we note 
that the differences in PHI's per-model 
indirect selling expenses are due to 
varying times in inventory. 

Comment 50: Zenith argues that PHI's 
“cash discount” and “anticipation 
expenses” should be removed from 
Panasonic Industrial Company's (PIC) 
pool of other selling expenses and 
treated as direct selling expenses. 
Zenith further contends that there is a 
discrepancy between the expenses 
shown in PIC’s P&L statement and the 
adjustments shown in PIC’s partial fifth 
period response. 

Department's Position: We agree in 
part. We have revised our final 
calculations, and deducted PIC’s “cash 
discount” and treated its “anticipation” 
expenses as direct selling expenses (for 
the latter, see our position on Comment 
48). As for the seeming discrepancy 
between PIC’s P&L statement and its 
partial fifth period discrepancy between 
PIC’s P&L statement and its partial fifth 
period responses, PIC based its 
submission upon the P&L statement of 
the Audio Video Sales Division {AVSD). 
We obtained a copy of the AVSD P&L at 
verification and noted no discrepancies 
between the information shown in that 
statement and the information shown in 
PIC’s response. 

Comment 51: in the partial fifth period 
review Zenith argues that Panasonic 
Sales Corporation (PSC) misallocated its 
claims for U.S. indirect selling, general 
and administrative, warrant, servicing, 
advertising, and sales promotion 
expenses since it allocated a 
disproportionate amount of this expense 
to B/W TVs. Additionally, Zenith 
objects to PSC including rebate 
expenses in its claim for U.S. general 
and administrative expenses. 

Department's Position: We agree in 
part. As noted in our response to 
Comment 45, we reallocated based on 
sales value those expenses which 
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Matsushita allocated half on quantity 
and half on sales value. 

We have not changed our treatment of 
PSC’s advertising and sales promotion 
expenses, however, since PSC properly 
based these claims upon its actual 
experieuce. Finally, in our final 
calculations we treated PSC’s rebates as 
such, and not as indirect selling 
expenses. 

Comment 52: Zenith contends that 
PSC improperly charged a portion of its 
partial fifth period freight-out expenses 
to Virgin Islands sales, even though all 
of the freight-out expenses were 
incurred on Puerto Rican sales. Zenith 
argues that we should attribute these 
expenses exclusively to those sales for 
which PSC incurred freight-out 
expenses. 

Department's Position: Zenith's 
concern is unfounded because PSC 
claimed all of these freight-out expenses 
for its Puerto Rican sales and did not 
claim any of them for its Virgin Islands 
sales. 

Comment 53: In the fifth period review 
Zenith contends that PSC failed to 
report its commission expense incurred 
on its military sales. 

Department's Position: We disagree. 
PSC reported this expense in its claimed 
amount for U.S. commissions. 

Comment 54: Zenith contends that 
PSC failed to identify its repacking 
expense incurred on Virgin Islands sales 
in the partial fifth period. 

Department's Position: PSC included 
this expense in its claim for general and 
administrative expenses. We agree that 
this expense should properly have been 
included in PSC’s U.S. packing expense. 
However, an adjustment for this 
expense would have an insignificant 
effect upon our margin calculations. 
Therefore, pursuant to section 
777A(a)(2) of the Tariff Act, we have not 
changed our calculations. 

Comment 55: Zenith objects to 
Matsushita’s including various negative 
amounts in its calculation of period eight 
home market indirect selling expenses. 
Zenith contends that Matsushita thereby 
understates its home market indirect 
selling expenses. 

Department's Position: We agree. See 
our position on Comment 46. 

Comment 56: Zenith argues that the 
Department should ensure that the 
exchange rate in effect on the U.S. sale 
date is used for Matsushita's U.S. sales 
after September 1987. 

Department's Position: We based all 
currency conversions on the exchange 
rate in effect on the U.S. date of sale. 

Comment 57: For Toshiba, Zenith 
argues that the Department should not 
base FMV on sales to related 
distributors because the administrative 


review should be based on sales 
between the respondent and the first 
unrelated party in the distribution chain. 

Department's Position: In conformity 
with 19 CFR 353.22, the Department does 
not base FMV on prices to related 
parties unless it is satisfied that the 
sales in question are based on arms- 
length prices. In Toshiba’s case, since 
the sales to related distributors were 
made at prices comparable to those 
charged to unrelated distributors, we are 
satisfied that prices were arms-length; 
therefore, we used them to calculate 
FMV. However, we are concerned about 
the possible effects of applying this 
standard to cases where the percentage 
of sales to unrelated customers is smal! 
in comparison with sales to related 
customers and we plan to reexamine 
this issue in reviews of subsequent 
periods. 

For example, we did not use sales 
from Matsushita to its distributors for 
purposes of determining FMV for the 
partial fifth and eighth review periods 
because the preponderance of 
Matsushita's sales to related distributors 
vis-a-vis sales to unrelated distributors 
made Matsushita’s sales to unrelated 
distributors captive. 

Comment 58: Zenith contends that the 
Department should not treat Toshiba’s 
freight from the factory to the 
warehouse as a movement expense 
because it is apparently pre-sale freight 
and is, therefore, an indirect selling 
expense. If the Department continues to 
treat it as a movement or directly- 
related selling expense, it should not be 
allocated over sales value. 

Department's Position: Since Toshiba 
did not indicate whether this was a pre- 
sale or post-sale expense, we agree with 
Zenith that this is an indirect selling 
expense; therefore, in accordance with 
our standard practice, we have 
allocated this indirect selling expense 
over sales value. 

Comment 59: Zenith claims that, since 
trade magazine advertising is not 
directed at the customer's customers, it 
should be treated as an indirect selling 
expense, not as a direct selling expense 
as reported in Toshiba's response. 

Department's Position: We agree and 
have made the appropriate change. 

Comment 60: Zenith also argues that 
the Department should not treat 
Toshiba’s payments to Toshiba Credit 
Co., improperly claimed as a portion of 
sales promotion expenses, as directly- 
related selling expenses, but, it anything, 
as indirect selling expenses. 

Department's Position: We agree. In 
its preliminary results the Department 
increased the claimed amount of sales 
promotion expenses by the amount 
which Toshiba paid to Toshiba Credit 
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Co. to boost credit sales. This amount 
was originally claimed by Toshiba as a 
credit expense, but at verification it was 
shown to be of a promotional nature. 
The verification report does not reveal 
the nature or quality of the promotional 
effort, however. But since the payment 
was verified as intended merely to boost 
credit sales generally and not specific 
TV sales during the review period, for 
these final results we have treated it as 
an indirect selling expense. We intend 
to reexamine this issue in reviews of 
subsequent periods, if applicable. 

Comment 61: Zenith argues that for 
Toshiba the Department should use the 
highest reported U.S. inventory time 
instead of an average time, because 
there appears to be no information 
reported that would permit a weighted- 
average calculation. 

Department's Position: We disagree. 
We have no reason to doubt the 
reasonableness of the reported average 
time and Zenith gave no evidence to 
support its allegation. 

Comment 62: Zenith notes Victor's 
assertion that the Department failed to 
make a circumstance-of-sale adjustment 
to CV for home market warranty parts 
expenses. Zenith further notes Victor's 
claim that the Department incorrectly 
used U.S. selling expenses to adjust the 
CV of model C-1483UM. With respect to 
such claims, Zenith contends that there 
is no authority directing the Department 
to adjust CV for differences in 
circumstances of sale. 

Department's Position: We disagree. 
See our position on Comment 8. 

Comment 63: Zenith asserts that since 
Victor claimed it could not separately 
identify packing labor in its response, 
the Department acted properly in not 
making a packing labor adjustment to 
USP. 


Department's Position: See our 
position on Comment 84. 

Comment 64: Zenith notes various 
statements in the Department’s 
verification report for Victor which led 
Zenith to believe that certain of Victor's 
claims would be denied in whole or in 
part. However, the Department’s 
preliminary analysis memo does not 
indicate if these claims were altered in 
any way. 

Department's Position: All the items 
noted in Zenith’s argument were 
allowed except for the following: Victor 
Shop Discount, Cash Discount, Discount 
to Support Dealer Margin for Tohto and 
Osaka, and all of the advertising claim 
except for the portion incurred by the 
Corporate Advertising and Public 
Relations Department (CAPRD). 

Comment 65: Zenith disputes Victor's 
contention that, as a result of the 





13926 


verification exercise, several of its 
claimed adjustments were wrongfully 
disallowed by the Department. Zenith 
asserts that the Department should not 
grant an adjustment to FMV that did not 
verify. Zenith objects to the 
Department's refusal to release the 
verification documents and verification- 
like documents (containing new 
information) which Victor appended to 
its brief, as this precludes Zenith’s full 
participation in the briefing process. 

Department's Position: The 
Department has disallowed several 
portions of Victor's claimed home 
market adjustments which were not 
satisfactorily verified. To the extent that 
Victor submitted unsolicited 
verification-like documents as 
appendices to its pre-hearing brief, they 
were untimely and, therefore, not 
considered for these final results. 
Because we did not use these documents 
for the final determination, the issue of 
their release to Zenith is moot. 


Analysis of Respondents’ Comments 


Comment 66: For the fifth and eighth 
review periods Matsushita contends 
that the Department should base FMB 
on ME!I’s prices to distributors, and not 
upon the distributors’ resale prices to 
dealers. Matsushita contends that 
basing FMV upon the distributors’ prices 
to dealers unfairly skews the review 
results to Matsushita's detriment and is 
a violation of “traditional methodology.” 
Matsushita further contends that since it 
incurred much larger selling expenses on 
its home market sales to dealers, the 
Department's application of the ESP cap 
further distorts the review results. 

Finally, Matsushita argues that 
assuming, arguendo, that the 
Department properly based FMV on 
ME!'s distributors’ resale prices, the 
department cannot do so retroactively. 
Matsushita argues that it has priced 
televisions in reliance on the 
“traditional methodology”. If the 
Department intends to base FMV upon 
ME!I's distributors’ resale prices, 
Matsushita argues that the Department 
is obliged to give Matshshita adequate 
notice of that intention. 

Department's Position: We addressed 
this issue in previous reviews of this 
case. (See our position on Comment 27 
in our previous review (52 FR 8943, 
March 20, 1987).) We reiterate our 
position that in the 1980 settlement 
agreements the Department's 
commitment was to: (1) Forego the use 
of the commodity tax method for 
calculating FMV previously applied by 
the Department of the Treasury and the 
Customs Service; and (2) rely upon 
information and data submitted by the 
Japanese respondents, provided that 


such data were adequate and verified. 
This commitment did not constitute an 
agreement to “freeze” the antidumping 
law in time as of 1980. 

We note further that our reviews are 
not subject to the Administrative 
Procedures Act. Consequently, as we 
have stated elsewhere, we need not 
apply changes in methodology only on a 
prospective basis. (See our position on 
Comment 1 in the Final Determination of 
Sales at Less Than Fair Value; Color 
Television Receivers from Korea, 49 FR 
7620, March 1, 1984.) 

Comment 67: Matsushita argues that 
the Department understated the amount 
of commodity tax that would have been 
imposed upon Matsushita-produced U.S. 
models had they been subject to the 
Japanese commodity tax. Specifically, 
Matsushita argues that we should use in 
our final calculations the transfer price 
to Matsushita's U.S. subsidiary, less 
packing costs and the 5 percent for 
related-party profit permitted by 
Japanese tax law. 

Department's Position: We disagree. 
Japanese law provides several different 
methods for the assessment of 
commodity taxes; the amount of 
forgiven tax could be computed in a 
number of different ways. The 
Department, however, lacks the 
resources to determine how each 
respondent would calculate the amount 
of forgiven commodity tax in every 
instance. The method we chose to 
calculate the forgiven amount of 
Japanese commodity tax is a reasonable 
one and is consistent with the Japanese 
law. Moreover, as Matsushita itself 
recognizes, we offset any difference in 
our calculation of the amount of 
Matsushita's forgiven U.S. commodity 
tax and the calculation Matsushita 
makes since we made a circumstance- 
of-sale adjustment for differences in 
commodity taxes. 

Comment 68: Matsushita argues that 
the Department's calculation of U.S. 
imputed interest expenses is improper 
since Matsushita's submissions reflect 
the actual expenses incurred by 
Matsushita on its U.S. sales. Matsushita 
further contends that, if the Department 
continues to make an imputed interest 
adjustment it should offset Matsushita's 
U.S. subsidiaries’ general and 
administrative expenses by the amount 
of these imputed expenses. 

Department's Position: We agree in 
part. Matsushita’s financing of inventory 
constitutes a real expense to the 
company which we adjusted for in our 
preliminary calculations (See our 
position on Comment 7 in the Final 
Determination of Sales at Less Than 
Fair Value; Certain All-Terrain Vehicles 
from Japan, 54 FR 4864, January 31, 
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1989). As noted in our position on 
Comment 40 of this notice, we deducted 
interest expenses from Matsushita's U.S. 
general and administrative expenses to 
avoid double-counting these expenses. 

Comment 69: Matsushita argues that, 
if the Department continues to adjust 
ESP for imputed interest, it should 
similarly adjust its partial fifth review 
period FMV calculations for imputed 
interest expenses. 

Department's Position: We agree and 
have adjusted our calculations 
accordingly. 

Comment 70: Matsushita argues that 
the Department improperly used 
Matsushita’s U.S. television resale 
prices to calculate imputed inventory 
carrying costs for the third and fourth 
reviews. Matsushita argues that, if such 
an adjustment is made, it should be 
based upon the FOB price instead of the 
resale price. 

Department's Position: The 
Department did err in using the full sales 
price to dealers to compute the imputed 
interest expense. We have corrected for 
this in these final results. See our 
position on Comment 14. 

Comment 71: Matsushita observes 
that for the third and fourth reviews the 
Department should calculate weighted- 
average margins rather than simple 
average margins. 

Department's Position: We agree. 
However, since we found no margins for 
the third and fourth periods, this point is 
moot. 

Comment 72: Matsushita argues that 
in its partial fifth period calculations of 
merchandise differences, the 
Department improperly imputed 
production costs for two U.S. models. 

Department's Position: We agree and 
have adjusted our calculations 
accordingly. We note that we also 
corrected our calculations in this respect 
for two other U.S: models. 

Comment 73: Matsushita argues that 
the Department should delete PSC’s 
returns from its calculations for the 
partial fifth period sales. 

Department’s Position: We agree and 
have adjusted our calculations 
accordingly. 

Comment 74: Matsushita argues that 
the Department should base its 
calculation of eighth period production 
costs for U.S. models on the date of 
entry instead of the U.S. resale date. 
Matsushita argues that this would yield 
a much more accurate differences-in- 
merchandise calculation. 

Department's Position: We disagree. 
Our current practice is to base our 
differences-in-merchandise calculations 
upon the respective home market and 
U.S. dates of sale, since presumably any 
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such differences are known as of the 
date of sale and are accounted for in the 
respective home market and U.S. selling 
prices. 

Comment 75: Matsushita and Victor 
argue that the Department should 
abandon the eighth review and base its 
revocation decision on the third, fourth, 
and partial fifth reviews. Both firms 
contend that the Department has 
intentionally delayed rendering a 
revocation decision and that the 
Department should not take advantage 
of such conduct, to their detriment, by 
conducting the eighth period review. 

Matsushita and Victor argue that even 
if currency fluctuations result in margins 
for the eight review period, the 
Department should proceed with 
revocation based on the record as to 
“likelihood of resumption” of less-than- 
fair-market-value sales and the “gap 
period” reviews (third, fourth, and 
partial fifth periods). They argue that the 
regulatory scheme does not intend that 
the “likelihood of resumption” decision, 
which should have been made in 1983 
and 1984, should be influenced by 
events years later. 

Department's Position: We disagree. 
The CIT has confirmed that in 
determining whether or not to revoke a 
case the Department may consider 
events after the date of the tentative 
decision to revoke. (See UST, Inc. v. 
United States, Appeal No. 87-1134 
(October 15, 1987).) Furthermore, the 
Court of Appeals refused to enjoin the 
Department from conducting the 
Matsushita and Victor eighth period 
reviews, Matsushita Electrical v. U.S. 
(Slip Op. 88-1463) (Federal Circuit 1988). 
Moreover, we take issue with the 
assertion that we intentionally delayed 
the completion of Matsushita’s and 
Victor’s revocation. Matsushita’s 
tardiness in responding to our January 3, 
1984 request for distributors’ resale price 
information, and Matsushita and 
Victor's obtaining a temporary 
injunction enjoining us from conducting 
a review of their post-tentative 
revocation sales, significantly delayed 
our processing their revocation request. 
We note that the margins associated 
with Matsushita’s and Victor's period 
eight sales indicate the “likelihood of 
resumption” of U.S. sales at less than 
foreign market value. Finally, we note 
that in determining whether to revoke 
we have no authority to account for 
fluctuations in exchange rates beyond 
what is specific in section 353.56(b) of 
our regulations, which refers solely to 
fair value investigations, and only to 
“temporary” exchange-rate fluctuations. 
Even if Matsushita’s and Victor's 
premise is true that the margins for 


period eight are due to exchange rate 
changes, the results of our period eight 
review indicate that Matsushita and 
Victor have not adequately adjusted 
their U.S. and/or home market prices to 
account for the long-term appreciation 
of the yen against the dollar. 

Comment 76: Victor contends that, 
had it reported discount expenses on an 
allocated basis in accordance with 
traditional methodology, verification of 
the Victor Shop discount and the cash 
discount programs would have been 
successful. Victor blames the 
unsuccessful verification of these 
expenses on the Department for 
instructing Victor to report discounts on 
a sale-by-sale basis. 

Department's Position: At no time 
during the course of the fifth and eighth 
administrative reviews did the 
Department instruct Victor to report its 
discounts on a sale-by-sale basis. Victor 
chose to report its discounts on a 
monthly customer-specific basis, which 
it refers to as “sale-by-sale.” 

Respondents must be able to support 
their claims at the level of detail 
reported in their questionnaire 
responses. In this case Victor was 
unable to de so. 

Comment 77: Victor contends that the 
verification report is wrong in stating 
that Victor failed to provide an adequate 
explanation of the documentation it 
presented to support its Victor Shop 
Discount claim for the fifth and eighth 
review periods. Victor claims that this 
error arose because the Commerce 
verifier did not recollect the detailed 
explanations provided by Victor at 
verification. Victor also asserts that it 
had additional documents available at 
verification that would have 
substantiated the sale-specific Victor 
Shop claim, but these documents were 
not requested or reviewed by Commerce 
at that time. 

Department's Position: Victor did not 
provide adequate explanations for the 
documents presented at verification to 
support the claimed Victor Shop 
discount adjustment. Further, Victor did 
not supply Commerce verifiers with 
additional information when requested 
at verification; only subsequent to 
verification and the preliminary results 
notice did Victor submit new 
explanations and documents concerning 
this program. The new explanations do 
not correspond to the information 
provided in the original or 
supplementary questionnaire responses. 
Because the information was new, we 
considered it untimely submitted. 
Therefore, we did not use it in these 
final results. 
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Comment 78: Victor contends that the 
verification report is wrong in stating 
that Victor failed to provide adequate 
support documentation for the claimed 
cash discount adjustment. 

Department's Position: At verification 
Victor provided information to support a 
total cash discount as shown on its P&L. 
However, the company did not provide 
any supporting evidence for the 
customer-specific cash discount it 
reported in its computer submission. See 
our response to Comment 76. 

In its prehearing brief Victor 
submitted customer-specific cash 
discount backup data for the first time. 
The Department did not request this 
information. Moreover, to the extent that 
new information was submitted 
subsequent to verification and the 
preliminary results, it is untimely and 
we have not considered it in these final 
results. 

Comment 79: Victor disputes the 
Department's decision to disallow 
certain portions of Victor's claimed 
home market advertising expenses. The 
company claims that the Department’s 
failure to verify certain portions of this 
expense was based on the Department's 
incorrect assertion that no supporting 
documentation was provided by Victor. 

Victor asserts that it presented 
extensive, convincing, and well- 
prepared documentation which fully 
proved the portions of advertising 
expenses on which the verifiers chose to 
focus. The Department's failure to test 
other portions of Victor's expenses 
should not serve as a basis for denying 
Victor's claim. 

Victor further alleges that the 
Department did not request information 
at verification that the Department 
subsequently claimed to have requested 
and not received. At the same time, 
Victor purports to have had 
documentation prepared to support 
other claims which the verifiers 
neglected to request. 

In its prehearing brief Victor detailed 
the trace performed at verification and 
submitted new information to 
supplement its previous explanations. 
Victor concludes that all pertinent 
expenses were more than adequately 
verified and that, at that time, the 
Department clearly conveyed the 
impression that advertising claims were 
completely verified. In its prehearing 
brief Victor also included an affidavit 
from the company official who 
presented Victor's advertising expense 
adjustment at verification. 

Department's Position: Portions of 
Victor's advertising expense adjustment 
were justifiably disallowed. The 
verification report notes that 
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satisfactory support for the majority of 
the claimed advertising expenses was 
lacking, despite repeated requests from 
the verifiers. 

The Department's practice during a 
verification is to spot-check portions of 
submitted information and to consider 
the results of its check as dispositive of 
the entire claim. Among the various 
portions of the advertising adjustment 
which we sought to spot-check, Victor 
furnished adequate supporting evidence 
only for the amount incurred by the 
Corporate Advertising and Public 
Relations Department and transferred 
(on the books) to the TV Division. At no 
time did we indicate that we considered 
the entire advertising claim as verified 
because the Corporate Advertising and 
Public Relations Department's expenses 
were verified. We did not focus only on 
these expenses; rather, our attempts to 
spot-check other expenses in a 
reasonable amount of time were 
impeded by the company's slow 
progress in producing supporting 
evidence. In the end, too many 
discrepancies remained for more than a 
minor portion of the claimed expenses 
to be considered verified. 

Throughout the verification, the 
verifiers requested that Victor produce 
any documents the company had 
prepared for verification purposes. In 
some instances the verification of 
certain claims was postponed because 
Victor had not yet finished the 
preparations called for in the 
Department's verification outline. If 
Victor had additional information 
prepared specifically for verification, it 
had an affirmative responsibility to 
present it. As for the new information 
submitted in the affidavit attached to 
Victor's prehearing brief, it is untimely, 
and we have not considered it for this 
final determination. 

Comment 80: Victor argues that the 
Department should not have disallowed 
Victor's sales promotion claim. Victor 
points out that the Department stated 
that the verification results for 
advertising expenses would be 
dispositive of its sales promotion claim. 
Since advertising expenses were fully 
verified, it follows that sales promotion 
claim should have been allowed. 

On the other hand, Victor argues, if 
the Department does not agree that 
advertising expenses were fully verified, 
those expenses should not be 
considered dispositive of its sales 
promotion claim. Victor contends that it 
provided materials that independently 
prove the accuracy of Victor’s home 
market sales promotion expenses. 

Victor contests the verification 
report's reference to the materials 
submitted in support of Victor's sales 


promotion claims as unexplained, 
untranslated, or unusable. Victor 
maintains that both the materials and 
the methodology to trace them were 
explained in detail. Victor contends 
that, in any event, the Department has 
no basis on which to disallow the sales 
promotion expenses of the sales 
companies because the allegedly 
unverified portions of Victor's 
advertising expenses were all incurred 
by Victor, not by the sales companies. 
The sales promotion expenses incurred 
by the sales companies can be traced to 
their consolidated P&L which was used 
to verify other expenses. Therefore, the 
sales companies’ sales promotion 
expenses cannot reasonably be 
disallowed. 

Department's Position: At verification 
the Department informed Victor that the 
verification of its sales promotion claim 
would be dependent on the success or 
failure of the verification of the claimed 
advertising expenses. In addition, Victor 
was informed that the sales promotion 
materials would have to be fully 
translated for the Department's verifiers 
to consider them upon their return to 
Washington. 

Because Victor failed to substantiate 
most of its advertising claim to our 
satisfaction, the Department denied 
Victor's entire claimed sales promotion 
adjustment. When the verification of 
one adjustment is meant to be 
dispositive of another, we do not 
consider the latter adjustment verified if 
the former is not fully and satisfactorily 
verified. 

Additionally, we note that even if we 
had wished to review the sales 
promotion claim independently of the 
advertising claim, we would still have 
disallowed it because the materials 
submitted to support sales promotion 
were not translated and were unusable 
as supporting evidence. 

Comment 81: Victor argues that the 
Department incorrectly included a 
hypothetical “internal interest” expense 
in the cost of production COP and CV of 
certain home market models. According 
to Victor, this expense, as evidenced by 
the books and records of the VC] TV 
Division (TVD), is a theoretical expense 
which does not reflect any real 
economic cost incurred by the TVD in 
the production of televisions. While this 
expense does appear in the TVD's 
manufacturing expense accounts, it was 
deducted by VC] in determining the 
TVD's overall profits and losses. 

Department's Position: The 
Department included “internal interest” 
expense (interest on inventory and 
interest on fixed assets accounts) in its 
calculation of COP and CV because this 
expense is recorded in the TVD 
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manufacturing overhead expenses and 
is, therefore, part of the cost of 
manufacturing COM. 

Although at verification Victor 
claimed that these expenses are 
theoretical and should therefore be 
deducted from product cost, Victor did 
not support its argument. Nor did Victor 
explain or demonstrate that these 
expenses are deducted before 
determining the TVD's profit. Only in its 
prehearing brief for the first time did 
Victor,explain that these expenses are 
deducted in line 10 (“budget 
adjustment”) of the P&L. However, line 
10 did not equal the exact amount of the 
“internal interest,” indicating that other 
adjustments are also reflected in that 
line. Victor provided no further detail. 
Victor’s explanation of the method used 
to deduct internal interest in its own 
books is untimely and incomplete. 
Because “internal interest” is captured 
in COM, we have included it in our 
calculations for the final determination. 

Comment 82: Victor argues that the 
local enterprise tax is an income-based 
tax which is unrelated to COP and, 
therefore, should not be included in the 
general expenses used to calculate the 
COP and CV of home market models. 

Department's Position: We agree. We 
have excluded the local enterprise tax 
from general expenses for purposes of 
calculating COP and CV for the final 
determination. 

Comment 83: Victor asserts that the 
Department erred in its calculation of 
CV for models C-1483UM, C-1326, and 
C-1446, by adding both U.S. and home 
market packing material costs, rather 
than by replacing home market packing 
material costs with U.S. packing 
material costs. 

Victor also claims that the 
Department further erred by failing to 
make an addition to USP for the labor 
cost of packing. Victor contends that 
this error resulted from the Department's 
failure to understand that both packing 
material and packing labor costs are 
already included in the COM of these 
products. 

Department's Position: We have 
reviewed our CV calculations and we 
agree that packing material costs were 
inadvertently included twice. We have 
corrected our calculations for the final 
determination accordingly. 

With respect to the addition of 
packing labor costs to USP, Victor is 
mistaken. We did not add these costs to 
USP because they are already included 
in USP. In accordance with section 
772(d)(1)(A) of the statute we make an 
addition to USP for packing costs only 
when they are not already included in 
USP. For the final determination we 





Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Notices 


have adjusted CV by replacing home 
market packing material and labor costs 
with U.S. packing material and labor 
costs. 

Comment 84: Victor asserts that to be 
consistent with past agency practice, the 
Department should have added all 
nonoperating expenses and deducted all 
nonoperating income as an offset in 
calculating GS&A for purposes of CV. 
Victor argues that the Department 
should not have disallowed entire 
categories of the company’s 
nonoperating income and offset certain 
other categories of nonoperating income 
only up to the level of nonoperating 
expenses associated with those 
categories. 

Department's Position: We disagree. 
Our established practice has been to 
disallow claims for credits from 
nonoperational revenue that cannot be 
directly related to sales of the product 
under review or current operations. 
Thus we did not include Victor's non- 
sales-related income in its production 
costs. 

The Department noted at verification 
that the nonoperating income reported 
by Victor included interest income on 
deposits, dividends, and securities, all of 
which were long-term: In addition, 
Victor reported royalty income 
unrelated to TVs and rents received 
from related parties for the lease of 
equipment and buildings, As none of 
these categories is related to sales of the 
product under review or current 
operations, this income was excluded 
from production costs. (See Results of 
Final Determination of Sales at Less 
Than Fair Value, Certain Fresh Cut 
Flowers from Colombia, The Asociacion 
Colombiana de Exportadores de Flores 
v. United States, Consolidated Court No. 
87-04-00622, Slip Op. 89-3.) 

Comment 85: Victor contends that in 
calculating CV the Department should 
have made a circumstance-of-sale 
adjustment for home market 
transportation costs (inland freight) 
because the Department included them 
in the SG&A portion of the CV. 

Department's Position: In our 
preliminary calculations, home market 
transportation costs incurred by both 
Victor and its sales subsidiaries were 
incorrectly included in general expenses 
for purposes of CV. We have corrected 
our calculations for the final 
determination. 

Comment 86: Victor argues that in 
calculating FMV for models C-1483UM, 
C-1326, and C-1446, the Department 
should have made a circumstance-of- 
sale adjustment for advertising and 
sales promotion because these expenses 
were included in the general expenses 
used to calculate CV. Victor contends 


that the success or failure of these 
claims at verification for price-to-price 
adjustments should not affect their 
validity as adjustments to CV. 

Department's Position: We disagree. 
Pursuant to 19 CFR 353.15, differences in 
circumstances of sale for which 
allowances will be made are limited, in 
general, to those circumstances which 
bear a direct relationship to the sales 
under consideration. Victor incurred 
advertising and sales promotion 
expenses in the normal course of 
business, but at verification it could 
demonstrate that only a portion of its 
claimed advertising expenses were 
direct selling expenses. For this final 
determination we have included 
advertising and sales promotion 
expenses in general expenses in our 
calculation of COP and CV. We have 
allowed only the verified portion of 
advertising expenses as a circumstance- 
of-sale adjustment to FMV. 

Comment 87: Victor contends that the 
Department improperly used U.S. 
expense experience in adjusting FMV 
for model C-1483UM. Since the 
Department used home market selling 
expenses in calculating CV of this 
model, Commerce should also have used 
home market expense data to calculate 
circumstance-of-sale adjustments to 
FMV. Such adjustments could be readily 
calculated as a percentage of CV and 
applied to FMV on this basis. 

Department's Position: We agree in 
part. The Department inadvertently 
deducted U.S. direct selling expenses 
from the CV of model C-1483 in its 
calculation of FMV. However, because 
there were no home market sales of this 
model, and therefore no direct selling 
expenses associated with the CV, we 
should not have made any 
circumstance-of-sale adjustments in 
calculating FMV. We have corrected our 
calculations for these final results and 
have only allowed an adjustment for 
home market indirect selling expenses 
up to the amount of the U.S. indirect 
selling expenses. 

Comment 88: Victor contends that the 
Department improperly disallowed its 
commodity tax claim and instead 
substituted its own formula for 
calculating home market commodity tax. 
In so doing, the Department 
inadvertently used an incorrect transfer 
price for home market model CX-60. 

Department's Position: At verification 
Victor declined to explain which of the 
five possible tax methodologies were 
used to derive the weighted-average tax 
base for the home market models under 
review or for TVs in general. In lieu of 
this explanation Victor offered to submit 
a certificate from the Japanese tax 
authorities to confirm the model-specific 


BEST COPY AVAILABLE 


13929 


tax amount paid during the period of 
review. Victor later provided tax returns 
and statements listing aggregate 
amounts (not model-specific amounts) of 
taxes paid to several area tax 
authorities; these were mere duplicates 
of documents already provided at 
verification. 

Since Victor failed to provide 
adequate information to support its 
model-specific commodity tax claim, we 
relied on best information available. For 
periods five and eight the Department 
calculated a home market commodity 
tax amount for the models under review 
by applying the 15% tax rate to a home 
market model tax base. The tax base we 
used was each model's transfer price 
adjusted for packing, inland freight, and 
brokerage/handling expenses. 

We agree that in our calculations for 
period eight we inadvertently used the 
wrong transfer price for model CX-60. 
However, after correcting for this error 
and recalculating the commodity tax, we 
decided to use the amount claimed by 
Victor because it is adverse to Victor as 
best information available. In our 
preliminary analysis for both reviews, 
we inadvertently omitted the 
programming language that determines 
the per-model tax amount most adverse 
to Victor. We have corrected our final 
calculations accordingly. 

Comment 89: Victor contends that the 
Department twice deducted from USP 
an imputed financing expense for time 
on the water, once as imputed interest 
and once as part of the inventory 
carrying cost. Victor claims this error 
arose because the Department failed to 
account for the fact that merchandise 
enters JVC’s inventory (Victor's related 
U.S. subsidiary) before it leaves Japan 
for the US. In other words, Victor 
considers merchandise in transit already 
to be part of JVC’s U.S. inventory. 

Department's Position: Victor's 
questionnaire response contained no 
information relating to imputed interest 
or inventory carrying cost. At 
verification, pursuant to the 
Department's verification outline, Victor 
provided the Department with shipping 
schedules and a worksheet showing 
monthly opening and closing inventory 
balances with which to calculate these 
expenses. At that time Victor did not 
inform the Department that the 
inventory period included ocean transit, 
nor was this apparent from the 
worksheet. This information was 
supplied for the first time in Victor's 
prehearing brief. 

We consider as untimely any new 
information submitted by a respondent 
subsequent to verification and the 
preliminary results. Therefore, we have 
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not recalculated imputed interest for the 
final determination. We will not allow 
respondents to selectively submit new 
explanations to their advantage after 
verification unless the explanations can 
be supported without additional 
information. 

Comment 90: Victor contends that the 
Department erred by treating the U.S. 
warranty labor expenses incurred by a 
related service company as direct 
adjustments to USP, while at the same 
time treating related-party home market 
warranty labor expenses as indirect 
expenses in calculating FMV. Victor 
argues that the Department must treat 
these costs as indirect expenses in both 
markets. 

Department's Position: Victor did not 
identify or quantify which portions of its 
claimed U.S. warranty labor expenses 
were attributable to related or unrelated 
service contractors. Therefore, as best 
information available we considered the 
full U.S. warranty labor expenses to be 
direct selling expenses and adjusted 
USP accordingly. 

Because all home market warranty 
repairs are performed by service 
contractors related to Victor, and in the 
absence of information that would 
demonstrate the arms-length nature of 
these expenses, we considered the labor 
portion of this warranty claim to be a 
fixed cost, not directly related to the 
sales under consideration. Therefore, we 
treated home market warranty labor 
costs as indirect selling expenses and 
included them in the ESP offset. 

Comment 91: Victor contends that the 
Department erred in its calculation of 
theoretical home market credit expenses 
and inventory carrying costs for models 
CX-60, C-1446, and C-1326, by double- 
counting them. Victor requests that the 
Department eliminate the theoretical 
adjustments it added to FMV and USP. 

The company argues that by capturing 
actual interest expenses in GS&A, the 
Department accounts for ‘actual interest 
expenses paid to unrelated parties (i.e., 
to banks in connection with loans).” In 
its prehearing brief Victor claims that 
these loans finance its inventory and 
accounts receivable; production costs 
associated with inventory are financed 
through these loans and Victor uses the 
cash flow provided by the loans to 
maintain its operations while awaiting 
payment for credit sales. 

Victor claims that in adjusting FMV 
and USP for these actual interest 
expenses, while also adjusting for 
theoretical home market credit and 
inventory carrying costs, the 
Department double-counted Victor's 
a expenses related to television 
sales. 


Department's Position: We agree. To 
prevent any double-counting of 
expenses, we have deducted interest 
expenses from Victor's general 
expenses. See our position on Comment 
14 for further discussion of this issue. 


Final Results of the Review 


As a result of our review of the 
comments received and the correction of 
certain clerical errors, we have 
determined that the following margins 
exist: 


04/01/87 to 02/ 
29/88. 
04/01/81 to 03/ 
31/82. 
04/01/82 to 03/ 
31/83. 
04/01/83 to 08/ 
18/83. 
03/04/86 to 02/ 
28/87. 
03/01/87 to 02/ 
29/88. 
04/01/82 to 03/ 
31/83. 
04/01/81 to 03/ 
31/82. 
04/01/82 to 03/ 
31/83. 
04/01/83 to 08/ 


owns o + © @ ow 


18/83. 
03/01/86 to 02/ 
28/87. 


* No shipments during the period; rate from last 
review in which there were shipments. 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions for each exporter directly to 
the Customs Service. Individual 
differences between United States price 
and foreign market value may vary from 
the percentages stated above. 

As provided for in section 751(a) of 
the Tariff Act, a cash deposit of 
estimated antidumping duties based on 
the most recent of the above rates shall 
be required for the above firms. For any 
shipments of this merchandise from 
Fujitsu General Ltd., (Fujitsu General), 
Mitsubishi Electric Corporation 
(Mitsubishi), Hitachi Ltd. (Hitachi), 
Sanyo Electric Company, Ltd. (Sanyo), 
or Sharp Corporation (Sharp), the cash 
deposit will continue to be at the rates 
published in the final results of the last 
administrative review for these firms 
(Fujitsu General and Mitsubishi, 53 FR 
4050, February 11, 1988; Hitachi and 
Sanyo, 52 FR 8940, March 20, 1987; 
Sharp, 50 FR 24278, June 10, 1985). 
Because we found more than de minimis 
margins for both Matsushita and Victor 
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we will not consider these firms further 
for revocation. 

For any future entries of this 
merchandise from a new exporter, not 
covered in this or prior reviews, whose 
first shipments occurred after February 
29, 1988, and who is unrelated to any 
reviewed firm, a cash deposit of 
estimated antidumping duties of 26.94 
percent shall be required. These deposit 
requirements are effective for all 
shipments of Japanese television 
receivers, monochrome and color, 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice and shall 
remain in effect until the publication of 
the final results of the next 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675{a)(1)) 
and 19 CFR 353.53a. 


Dated: March 31, 1989. 
Timothy N. Bergan, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 89-8199 Filed 4-5~89; 8:45 am} 
BILLING CODE 3510-DS-™ 


National Oceanic and Atmospheric 
Administration 


Marine Mammals: Application for 
Permit; Envirosphere Co., Bellevue, 
WA (P305A) 


Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR Part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1544), and the National 
Marine Fisheries Service Regulations 
governing endangered fish and wildlife 
permits (50 CFR Parts 217-222). 

1. Applicant: Envirosphere Company, 
10900 NE. 8th Street, Bellevue, 
Washington 98004-4405. 

2. Type of Permit: Scientific Research. 

3. Name and Number of Marine 
Mammals: An unspecified number of an 
estimated 30 marine mammal species 
which may include: 

Blue whale (Balaenoptera musculus) 

Fin whale (Ba/aenoptera physalus) 

Sei whale (Balaenoptera borealis) 

Minke whale (Ba/aenoptera 

acutorostrata) 

Humpback whale (Megaptera 

novaeangliae) 

Gray whale (Eschrichtius robustus} 

Northern right whale (Ba/aena 
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glacialis) 

Sperm whale (Physeter 

macrocephalus) 

Dall’s porpoise (Phocoenoides dalli) 

Harbor porpoise (Phocoena phocoena) 

Killer whale (Orcinus orca) 

Northern right whale dolphin 

(Lissodelphis borealis) 
Pacific white-sided dolphin 
(Lagenorhynchus obliquidens) 

Pilot whale (Globicephala sp.) 

Risso’s Dolphin (Grampus griseus) 

Cuvier’s beaked whale (Ziphius 

caverostris) 

Baird’s beaked whale (Berardius 

bairdii) 

Stejneger’s beaked whale 

(Mesoplodon stejnegeri) 

Hubb’s beaked whale (Mesop/odon 

carlhubbsi) 

Ginkgo-toothed beaked whale 

(Mesoplodon ginkgodens) 

Blainville’s beaked whale 

(Mesoplodon densirostris) 

False killer whale (Pseudorca 

crassidens) 

Dwarf sperm whale (Kogia simus) 

Pigmy sperm whale (Kogia breviceps) 

Northern sea lion (Eumetopias 

jubatus) 

California sea lion (Zalophus 

californianus) 

Northern fur seal (Ca//orhinus 

ursinus) 

Pacific harbor seal (Phoca vitulina) 

Northern elephant seal (Mirounga 

angustirostris) 

Sea otter (Enhydra lutris) 

4. Type of Take: Conduct systematic 
and coastal aerial surveys to develop 
baseline data on the abundance, 
distribution, diversity, and habitat use 
patterns of marine mammal populations. 
Harassment is not a predetermined 
component of this study; however, 
verification of species identification, 
group size, or behavior of animal(s) 
observed during the survey may 
unintentionally result in harassment. 

5. Location of Activity: Proposed 
study area is off the coasts of 
Washington and Oregon. 

6. Period of Activity: 3 years. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies.of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S, 
Department of Commerce, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 


hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above applications are 
available for review by interested 
persons in the following offices: 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1335 East West 
Highway, Room 7330, Silver Spring, 
Maryland 20910; 

Director, Northwest Region, National 
Marine Fisheries Service, NOAA, 7600 
Sand Point Way, NE., BIN C15700, 
Seattle, Washington 98115; and 

Office of Management Authority, U.S. 
Fish and Wildlife Service, Department 
of the Interior, 1375 K Street, NW., Room 
703, Washington, DC 20005. 

Nancy Foster, 
Director, Office of Protected Resources and 
Habitat Programs. 

Date: February 21, 1989. 
Richard K. Robinson, 
Chief, Permti Branch, Office of Management 
Authority. 

Date: March 8, 1989. 

[FR Doc. 89-8219 Filed 4-5-89; 8:45 am] 
BILLING CODE 3510-22-M 


Patent and Trademark Office 
[Docket No. 90391-9091] 


Extension of Existing Interim Orders 


AGENCY: Patent and Trademark Office, 
Commerce. 

ACTION: Extension of existing interim 
orders. 


SUMMARY: The Assistant Secretary and 


Commissioner of Patents and 
Trademarks has determined that the 
existing interim orders should be 
extended until Octobe 31, 1989, due to 
the Diplomatic Conference on the 
Protection of the Layout-Designs of 
Integrated Circuits to be held in 
Washington in May, 1989. 

DATE: Existing interim orders are hereby 
extended until October 31, 1989. 
aAppress: Address correspondence to 
Assistant Commissioner for External 
Affairs, United States Patent and 
Trademark Office, Box 4, Washington, 
DC 20231. 

FOR FURTHER INFORMATION CONTACT: 
Michael K. Kirk, Assistant 
Commissioner for External Affairs, 
United States Patent and Trademark 
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Office, Box 4, Washington, DC 20231, 
phone (703) 557-3065. 


SUPPLEMENTARY INFORMATION: Under 
the Semiconductor Chip Protection Act 
of 1984 (SCPA) the Assistant Secretary 
and Commissioner of Patents and 
Trademarks has been delegated the 
tasks of determining when and under 
what conditions foreign mask works will 
be eligible for interim protection in the 
United States. To be eligible for interim 
protection, it must be established that a 
foreign government is making good faith 
efforts toward establishing a regime of 
protection substantially similar to that 
which is provided under the SCPA. 

Thus far, the Assistant Secretary and 
Commissioner of Patents and 
Trademarks has issued interim orders 
extending protection to 18 States. 
Among those countries, several now 
have laws in place, including Japan and 
Sweden. On September 16, 1988, 53 FR 
36089, the Commissioner initiated an 
evaluation concerning the issuance of 
Presidential proclamations for Japan 
and Sweden. 

As Representative Robert W. 
Kastenmeier, Chairman of the House 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice noted, 
the transition provisions in section 914 
were “intended to encourage the rapid 
development of a new worldwide regime 
for the protection of semiconductor 
chips.” 133 Cong. Rec. E1283 (daily ed. 
April 6, 1987) These provisions 
empowered the Executive Branch to use 
the issuance of interim protection orders 
under section 914 of the SCPA as a 
means to encourage other nations to 
move speedily to establish substantially 
similar systems of protection. 

The Congress extended the authority 
to issue interim orders until July 31, 1991 
in the belief “this process is promoting 
the protection of U.S. mask works 
abroad,” and that “[t]he speedy 
enactment of laws in Japan and Sweden, 
patterned after American law, is not 
only a sign of progress, but a great 
compliment to the United States 
Congress.” H.R. Rep. No. 100-388 100th 
Cong. 1st Sess. (1987) In that report, the 
Congress also noted the “serious 
preparatory work” that is under way in 
the World Intellectual Property 
Organization “leading to the creation of 
a new multilateral treaty for the 
protection of layout designs of 
integrated circuits” and that the United 
States had offered to host a Diplomatic 
Conference for the conclusion of such a 
treaty. 

During the time since the hearing, 
pursuant to which the interim orders for 
the Member States of the European 
Community, Australia, Canada, Finland, 
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Japan, Sweden, and Switzerland were 
extended to expire om May 31, 1989, 
these countries have closely cooperated 
with the United States to work toward 
the establishment of a new treaty for the 
international protection of mask works 
in the World Intellectual Property 
Organization. In fact, a Diplomatic 
Conference for the negotiation of a 
Treaty on the Protection of the Layout- 
Designs of Integrated Circuits will be 
held in Washington during the month of 
May. It is expected that these countries 
will be occupied with preparation for 
their participation in the Diplomatic 
Conference and initiating a proceeding 
for the extension of the interim orders 
would only detract from these efforts. 

No complaints have been received 
concerning unauthorized reproduction of 
mask works in any of the countries to 
which interim orders have been 
extended. 

Consequently, in order to promote the 
development of international comity 
through the negotiation of this important 
new treaty, the existing interim orders 
for these countries are extended to 
expire on October 31, 1989. 

This extension of the orders will 
promote the orderly conduct of the 
Diplomatic Conference. The extension 
until October 31, 1989, will allow the 
United States to evaluate the 
effectiveness of participation of these 
States in the Diplomatic Conference, 
and to determine whether further 
proceedings under section 914 will be 
necessary, or to determine whether the 
orders should be extended in the 
anticipation of the Treaty coming into 
effect. 


Date: March 28, 1989. 
Donald J. Quigg, 
Assistant Secretary and Commissioner of 
Patents and Trademarks. 


' [FR Doc. 88-8196 Piled 45-89; 8:45 am] 
BILLING CODE 3510-16-# 


National Oceanic and Atmospheric 
Administration 


Endangered Marine Mammals; 
Application for Permit; Department of 
Health & Human Services, National 
Cancer Institute (P440) 


Notice is hereby given that the 
Applicant has applied in due form for a 
Permit to take endangered marine 
mammals as authorized by the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543), the National Marine 
Fisheries Service regulations governing 
endangered fish and wildlife permits (50 
CFR Part 217-222), the Marine Mammal 


Protection Act of 1972 (16 U.S.C. 1361- 
1407}, and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: Department of Health & 
Human Services, Section of Genetics, 
Building 560, Room 21-105, National 
Cancer Institute, Frederick, MD 21701- 
1013. 

2. Type of Permit: Scientific Research. 

3. Name and Number of Antmals: 400 
humpback whales (Megaptera 
novaeangliae). 

4. Type of Take: Harassment by 
photographing the whales’ dorsal fins 
and the ventral (underside) of their 
flukes for identification. Biopsy 
collecting will be done using a tethered 
bolt attached to a monofilament line and 
a spinning reel, and an untethered free- 
floating bolt to extract samples. 

5. Location and Duration of Activity: 
Territorial waters of the United States, 
including the coastal waters of the 
continental U.S., Alaska, Hawaii, the 
Mariana Islands, and the Antarctic 
continent for a 5-year period. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East 
West Hwy., Rm. 7330, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 
All statements and opinions contained 
in this application are summaries of 
those of the applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 


Office of Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, 1335 East West Hwy., Rm. 7330, 
Silver Spring, Maryland 20910; 

Director, Alaska Region, National Marine 
Fisheries Service, NOAA, 709 West 9th 
Street, Federal Bldg., Juneau, Alaska 99802; 

Director, Northeast Region, National Marine 
Fisheries Service, NOAA, One Blackburn 
Drive, Gloucester, Massachusetts 01930; 
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Director, Northwest Region, National Marine 
Fisheries Service, NOAA, 7600 Sand Point 
Way NE., BIN C15700, Seattle, Washington 
98115; 

Director, Southeast Region, National Marine 
Fisheries Service, NOAA, 9450 Koger 
Boulevard, St. Petersburg, Florida 33702; 

Director, Southwest Region, National Marine 
Fisheries Service, NOAA, 300 South Ferry 
Street, Terminal Island, California 90731— 
7415; and 

Administrator, Western Pacific Program 
Office, National Marine Fisheries Service, 
NOAA, 2570 Dole Street, Room 106, 
Honolulu, Hawaii 96822-23396. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs, National Marine Fisheries 

Service. 


Date: March 30, 1989. 
[FR Doc. 89-8114 Filed 45-89; 8:45 am} 
BILLING CODE 3510-22-M 


National Marine Fisheries Service, 
Marine Mammals; on for 
Permit; Ciarrison’s Sealions (P441) 


Notice is hereby given that the 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: Clare and Peter 
Harrison, aka Clarrison’s Sealions, 401 
N. Oxford Drive, Englewood, Florida 
34223. 

2. Type of Permit: Public display. 

3. Name and Number of Marine 
Mammals: California sea lions 
(Zalophus californianus), 4. 

4. Type of Take: Permanent 
maintenance from captive born stock. 

5. Location and Duration of Activity: 
California facility over a 2-year period. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
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Department of Commerce, Silver Spring, 
Maryland 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such a hearing is at the discretion of the 
Assistant Administrator for Fisheries. 
All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 


Office of Protected Resources, National 
Marine Fisheries Service, 1335 East-West 
Hwy., Silver Spring, MD 20910; and 

Director, Southeast Region, National Marine 
Fisheries Service, Federal Bldg., 9450 Koger 
Blvd., St. Petersburg, Florida 33702. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs. 


Date: March 30, 1989. 
[FR Doc. 89-8116 Filed 4-5-89; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Issuance of Permit; 
Point Reyes Bird Observatory (P132C) 


On September 14, 1988, Notice was 
published in the Federal Register (53 FR 
35538) that an application had been filed 
by the Point Reyes Bird Observatory, 
4990 Shoreline Highway, Stinson Beach, 
California 94970, for a scientific research 
permit to take northern elephant seals 
(Mirounga angustirostris), harbor seals 
(Phoca vitulina), Steller sea lions 
(Eumetopias jubatus), and California sea 
lions (Za/ophus californianus). 

Notice is hereby given that on March 
30, 1989 as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407), the National 
Marine Fisheries Service issued a Permit 
for the above taking subject to certain 
conditions set forth therein. This taking 
is required to further a bona fide 
scientific purpose and does not involve 
unnecessary duplication of research. No 
lethal taking was requested or 
authorized. 

_ The Permit is available for review by 
interested persons in the following 
offices: 


Office of Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, 1335 East-West Highway, Room 
7324, Silver Spring, Maryland 20910; and 


Director, Southwest Region, National Marine 
Fisheries Service, 300 South Ferry Street, 
Terminal Island, California 90731-7415. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs, National Marine Fisheries 

Service. 


Date: March 30, 1989. 
[FR Doc. 89-8115 Filed 45-89; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Permit Modification; 
Department of the Interior—Minerals 
Management Service, Alaska OCS 
Region (P210A) 


Notice is hereby given that, pursuant 
to the provisions of §§ 216.33 (d) and (e) 
of the regulations governing the taking 
and importing of marine mammals (50 
CFR 216), and § 222.25 of the regulations 
governing endangered species permits 
(50 CFR Part 222), Scientific Research 
Permit No. 459 issued to the Department 
of the Interior—Minerals Management 
Service, Alaska OCS Region, 949 E. 36th 
Avenue, Anchorage, Alaska 99508-4302, 
on March 29, 1984 (49 FR 13897) is 
modified as follows: 


Section B.7 is replaced by: 
“7. This Permit is valid with respect to 
the taking authorized herein until 
December 31, 1989. 


The effective date of this modification 
is January 1, 1989. 

Issuance of this Modification, as 
required by the Endangered Species Act 
of 1973, is based on the finding that such 
Modification: (1) Was applied for in 
good faith; (2) will not operate to.the 
disadvantage of the endangered species 
which are the subject of this 
Modification; and (3) will be consistent 
with the purpose and policies set forth 
in section 2 of the Endangered Species 
Act of 1973. 

The Permit, as modified, and 
documentation pertaining to the 
modification are available for review in 
the following offices: 


Office of Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, 1335 East West Highway, Room 
7324, Silver Spring, Maryland 20910; and 

Regional Director, Alaska Region, National 
Marine Fisheries Service, 709 West Ninth 
Street, Juneau, Alaska. 

Date: March 27, 1989. 

Nancy Foster, 

Director, Office of Protected Resources and 

Habitat Programs, National Marine Fisheries 

Service. 


[FR Doc. 89-8117 Filed 45-89; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjustment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Peru 


March 31, 1989. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: March 31, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, Internationa! Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port. 
For information on embargoes and quota 
re-openings, call (202) 377-3715. 


SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of 
March 3, 1972, as amended; section 204 
of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854). 

The current limit for Categories 338/ 
339 and sublimit for Categories 338-S/ 
339-S are being increased for swing and 
carryover. The limit for Category 219 is 
being reduced to account for the swing 
being applied. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

James H. Babb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229 
Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on April 27, 1988 by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured in Peru and exported during 
the twelve-month period which began on 
May 1, 1988 and extends through April 30, 
1989. 
Effective on March 31, 1989, the directive of 
April 27, 1988 is amended further to adjust 
the following limits and sublimit for certain 
cotton and man-made fiber textile products in 
the following categories, as provided under 
the provisions of the current bilateral textile 
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agreement between the Governments of the 
United States and Peru: 


Adjusted 12-mo. limit * 


21,783,813 square 
meters. 
Sublevel within a group: 


338/339 643,175 dozen of which 


not more than 422,873 
dozen shail be in 
categories 338-S/ 
339-S.?2 


1 The limits have not been adjusted to account for 


ag fn exported after April 30, 1988. 
in Cat 


legones 338-S/339-S, only HTS numbers 
6103.22.0050, 6105.10.0010, 6105.10.0030, 
6105.90.3010, 6109.10.0035, 6110.20.1025, 
6110.20.2040, 6110.20.2065, 6110.90.0068, 
6112.11.0030 and 6114.20.0005 in Category 338-S; 
and 6104.22.0060, 6104.29.2046, 6106.10.0010, 
6106.10.0030, 6106.90.2010, 6106.90.3010, 
6109.10.0070, 6110.20.1030, 6110.20.2045, 
6110.20.2075, 6110.90.0070, 6112.11.0040, 
6114.20.0010 and 6117.90.0022 in Category 339-S. 


The Committee for the Implemenation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 


Sincerely, 

James H. Babb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 89-8186 Filed 4-3-89; 2:30 pm] 
BILLING CODE 3510-DR-M 


Establishment and Amendment of 
import Limits for Certain Cotton, Man- 
Made Fiber, Silk Blend and Other 
Vegetable Fiber Textiles and Textile 
Products Produced or Manufactured in 
india 


March 31, 1989. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
and amending limits. 


EFFECTIVE DATE: April 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6494. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 
Authority. Executive Order 11651 of 
March 3, 1972, as amended; section 204 
of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854); Memorandum 
of Understanding dated March 8, 1989. 


During consultations held between the 
Governments of the United States and 
India, agreement was reached, effected 
by a Memorandum of Understanding 
dated March 8, 1989, to establish a 
specific limit for Category 237 in Group 
Il and increase the current limit for 
Group II. A formal exchange of 
diplomatic notes will follow. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 53 FR 44937, 
published on November 7, 1988). Also 
see 53 FR 50071, published on December 
13, 1988. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

James H. Babb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


March 31, 1989. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 8, 1988 by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, man-made 
fiber, silk blend and other vegetable fiber 
textiles and textile products, produced or 
manufactured in India and exported during 
the period which began on January 1, 1989 
and extends through December 31, 1989. 

Effective on April 10, 1989, you are directed 
to amend the December 8, 1988 directive, 
under the terms of section 204 of the 
Agricultural Act of 1956, as amended, to 
establish a limit for Category 237 in Group I 
and to increase the Group II limit. Also 
effective on April 10, 1989, import charges 
already made to Category 237 shall be 
applied to the limit established in this 
directive. 


New and amended 12- 
mo. limit * 


Group It: 

200, 201, 220-229, 
237, 239, 300/301, 
317, 326, 330-334, 
345, 349-352, 359- 
362, 369-S? , 369- 
O® 600-607, 611- 
635, 638-652, 659, 
665pt.* ,666-670 
and 831-859, as a 
group. 


111,856,763 square 
meters equivalent. 
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Within Group I: 


1 The limits have not been adjusted to account for 
any imports exported after December 31, 1988. 
2in Category 369-S, only HTS number 


6307.10.2005. 
Sin Cat 369-O, all HTS numbers except 


legory 
6307.10.2005 in Category 369-S and rugs exempt 
from the Bilateral Agreement in HTS numbers 
5702.10.9020, 5702.49.1010 and 5702.99.1010. 

4 In Category 665pt., all HTS numbers wy rugs 
exempt from the Bilateral Agreement in HTS num- 
bers 5702.10.9030, 5702.42.2010, 5702.92.0010 and 
5703.20.1000 


The conversion factor for Category 237 is 
19.2. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

James H. Babb, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 89-8187 Filed 4-5-89; 8:45 am] 
BILLING CODE 3510-DR-M 


Amendment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Taiwan 


March 31, 1989. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs amending 
limits. 


EFFECTIVE DATE: April 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port. 
For information on embargoes and quota 
re-openings, call (202) 377-3715. 


SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of 
March 3, 1972, as amended; section 204 
of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854). 

The Coordination Council of North 
American Affairs and the American 
Institute in Taiwan agreed to amend the 
current limits for Categories 340 and 640 
to conform with the Harmonized 
System. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
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CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 53 FR 44937, 
published on November 7, 1988). Also 
see 53 FR 49345, published on December 
7, 1988. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

James H. Babb, 

Chairman, Committee for the Implementation 

of Textile Agreements. 

March 31, 1989. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 2, 1988 by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in Taiwan and 
exported during the period which began on 
January 1, 1989 and extends through 
December 31, 1989. 

Effective Apr. 10, 1989, the limits are being 
amended for cotton and man-made fiber 
textile products in the following categories: 


1,019,883 dozen. 
2,998,681 dozen. 


1 The limits have not been adjusted to account for 
any imports exported after December 31, 1988. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions 5 
U.S.C. 553{a)(1). 

Sincerely, 
James H. Babb, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 89-8188 Filed 4-5-89; 8:45 am] 
BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Civilian Health and Medical Program; 
Contracted Provider Arrangement— 
Norfolk Mental Health Services 
Demonstration Project of the Uniform 
Services (CHAMPUS) 


AGENCY: Office of the Secretary, DoD. 


ACTION: Notice of contracted provider 
arrangement (CPA) Norfolk Mental 
Health Services demonstration project. 


sumMaARY: Chapter 55, Title 10 United 
States Code, sections 1079, 1086 and 
1092(a) authorizes the Secretary to 
establish demonstrations of alternative 
approaches to delivery and financing of 
CHAMPUS health benefits and 
alternative approaches to 
reimbursement for the administrative 
charges for health care plans. Based on 
this authority, OCHAMPUS has 
conducted a demonstration using a case 
management system to control the 
delivery of mental health services, 
specifically including selected providers 
under contract and at financial risk. 
This at-risk model involves a change 
from the current CHAMPUS recognized 
mental health care delivery system by 
incorporating the use of partial 
hospitalization and other alternative 
delivery models as a means of reducing 
utilization of higher cost inpatient 
services. OCHAMPUS has determined 
that this innovative approach offers 
some potential for improving the quality 
and cost effectiveness of mental health 
care under CHAMPUS, and therefore, 
the demonstration will be extended. 
Initial notice of this demonstration was 
given in the Federal Register on October 
3, 1986, with a clarification published on 
June 28, 1988. Since there is a new 
contractor continuing the demonstration, 
this notice is being published to set forth 
the general parameters of the 
demonstration in one document and 
provide additional background 
information that may be of interest to 
providers or CHAMPUS beneficiaries; 
consequently, the two previous notices 
are superseded by this publication. 
EFFECTIVE DATE: April 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Michael J. Carroll, Program Operations 
Division, Office of the Civilian Health 
and Medical Program of the Uniformed 
Services (OCHAMPUS), Aurora, CO 
80045-6900, telephone (303) 361-4733. 
SUPPLEMENTARY INFORMATION: 
OCHAMPUS has a mental health 
services demonstration project, referred 
to as the Contracted Provider 
Arrangement, in the Portsmouth, 
Norfolk, Virginia Beach, and Newport 
News, Virginia area. The contract 
number is MDA906-88-C--0007. The 
prime contractor is FHC OPTIONS, Inc. 
of Norfolk, Virginia, hereafter referred to 
as the contractor. The contractor is 
responsible for the payment and 
delivery of all necessary mental health 
services to CHAMPUS-eligible 
beneficiaries as identified in the 
CHAMPUS Regulation DoD 6010.8-R 
and (32 CFR Part 199) as interpreted by 
the CHAMPUS Policy Manual Volume 
One, (Benefits) Chapter 4, section 12, 
and Chapter 8, section 21. For the 
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purposes of this demonstration project, 
the entity managing, delivering and 
performing the requirements as per 
contract will be known as FHC Choice. 


Delivery 


The contractor is obligated to 
reimburse for necessary mental health 
services to CHAMPUS-eligible 
beneficiaries that are delivered within 
the following Zip Code areas: 


Service Area Zip Codes 


23304 23510 
23314 23511 
23315 23512 
23320 23513 
23321 23514 
23322 23515 
23323 23516 
23324 23517 
23325 23518 
23361 23520 
23363 23521 
23424 23523 
23430 23593 
23432 23601 
23433 23602 
23434 23603 
23604 
23605 
23606 
23607 
23651 
23660 
23661 
23662 


23701 
23702 
23703 
23704 
23705 
23707 
23708 
23709 


Patients retain their freedom of choice 
of providers; that is, any CHAMPUS 
beneficiary may choose to use any 
CHAMPUS-approved mental health 
provider for any authorized mental 
health service. However, any provider 
rendering care and any beneficiary 
receiving mental health care in the 
stated zip code areas are subject to the 
FHC Choice case management 
guidelines and provisions. Care of any 
beneficiary delivered outside the stated 
zip code areas by any authorized 
OCHAMPUS provider is subject to the 
normal rules and regulations of the 
CHAMPUS program and their treatment 
is not subject to the limitations of the 
demonstration. Conversely, mental 





13936 


health care delivered in the 
demonstration area to any CHAMPUS 
beneficiary domiciled outside the 
demonstration area is subject to the 
limitations, provisions, and guidelines 
governing the demonstration project. 

Services included in the 
demonstration are full inpatient, partial 
hospitalization, residential treatment, 
and outpatient mental health care. 
Custodial and domiciliary care cases are 
not payable under CHAMPUS. Services 
covered under the contract include: 
inpatient institutional services which 
include room and board, nursing, a 
setting that protects the patient and 
others, crisis intervention, drugs and 
medicine, special therapy, except as 
otherwise excluded by the CHAMPUS 
regulation. Emergency and other 
medical and psychological services are 
covered when and as authorized by 
FHC Choice provided they are directly 
related to the diagnosis or definitive set 
of symptoms and rendered by a member 
of the institution’s medical and/or 
professional staff (salaried or 
contractual). Other covered settings 
include: partial hospitalization services, 
which differ from inpatient institutional 
services only to the extent that the 
patient does not require the fully 
sheltered environment of the 24 hours 
inpatient institutional setting; residential 
treatment center services which include 
all of the inpatient institutional services 
(except the acute care setting), plus 
therapeutically related educational, 
recreational and social activity services; 
other general services deemed medically 
and psychologically appropriate to the 
age and condition of the patient. 
Additionally, coverage is provided for 
inpatient and outpatient professional 
services including individual 
psychotherapy, group psychotherapy, 
family or conjoint psychotherapy, 
psychoanalysis, psychological testing 
and assessment, administration of 
psychotropic drugs, convulsive and 
subconvulsive shock treatments, 
collateral visits; inpatient, partial 
hospitalization and outpatient services 
for active treatment of alcohol and drug 
abuse, subject to the provisions and 
limitations of CHAMPUS Regulation, 
DOD 6010.8-R, Chapter 4 (32 CFR 199.4). 
Inpatient institutional and professional 
services rendered in excess of sixty 
days are not reimbursable, except when 
approved by FHC Choice on the basis of 
a request of the patient and meeting the 
criteria in the CHAMPUS Policy 
Manual. This same criteria is discussed 
below under “Limits of Care”. 

The Contractor is required to provide 
adequate access to institutional and 
professional providers for all 


CHAMPUS eligible beneficiaries 
seeking mental health services in the 
service area. This access must meet the 
following criteria: emergency care 
within two hours of FHC Choice being 
notified, if the beneficiary is within the 
service area when the need occurs; 
urgently needed care within fourteen 
hours of FHC Choice being notified; 
psychiatric diagnostic interviews for 
ninety-five percent of all users within 
seventy-two hours of such a request, 
unless the needed care is nonroutine. 
Inpatient and partial hospitalization 
care and residential treatment care shall 
be available within forty-eight hours of 
the time that an individual professional 
provider determines the need for such 
care. 

Exclusions and limitations to the 
mental health benefit and to the contract 
include: Aversion therapy for treatment 
of alcoholism; care directed by a court 
or other governmental agency unless 
such care is otherwise medically or 
psychologically necessary to diagnose 
or treat a covered condition, is at the 
appropriate level of care to treat the 
condition and if the beneficiary (or the 
beneficiary's family) has the legal 
obligation to pay for the service; 
educational counseling, vocational 
counseling and counseling for 
socioeconomic purposes; mind 
expansion or elective psychotherapy 
such as Erhard Seminar Training (EST), 
transcendental meditation, Rolfing and 
Z-therapy; megavitamins and 
orthomolecular psychiatric therapy; 
miscellaneous ancillary therapy 
modalities such as art, music, dance and 
occupational therapy except as included 
by the attending provider in an 
approved inpatient or partial 
hospitalization treatment plan; 
psychoanalysis or psychotherapy as 
part of education; services of pastoral 
counselors, or family and child 
counselors, or marriage counselors 
unless the patient has been referred to 
such counselors by a physician for 
treatment of a specific problem with the 
results of that treatment to be reported 
back to the physician who made the 
referral; general and special education; 
therapy or counseling for sexual 
dysfunctions or sexual inadequacies. 


Limits of Care 


(1) Acute Hospitalization. The statute 
(10 U.S.C. 1079) as implemented by the 
CHAMPUS regulations dictates a limit 
on acute inpatient mental health care of 
sixty (60) days in any calendar year. If it 
is anticipated that due to the degree of 
an acute mental disorder or acute 
exacerbation of a chronic mental 
disorder that a patient requires acute 
hospitalization beyond this 60 day limit, 
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then a waiver request must be submitted 
in writing to the Medical Director of 
FHC Choice. This written request must 
document the rationale for requesting 
the waiver, the kind of physical and/or 
personal loss anticipated if the patient is 
transferred to a less restrictive 
treatment environment at the beginning 
of the extended period, and the 
anticipated degree of independence in 
daily living expected should the 
extension be granted. The requirements 
of the statute, regulation and Policy 
Manual are the controlling documents 
relating to extensions of benefits beyond 
60 days in a calendar year. This written 
request must be received between the 
50th and 55th day of hospitalization. 

(2) Partial Hospitalization. The CPA 
contract provides for a 60 day limit to 
partial hospitalization treatment. FHC 
Choice will allow a waiver of this 
limitation in special circumstances 
where a patient has utilized all partial 
hospitalization benefits, has regressed in 
outpatient care, and needs additional 
partial hospitalization services. The 
request for waiver should follow the 
same procedures as outlined for acute 
care. 

(3) Alcoholism and Chemical 
Dependency Treatment Programs. The 
CHAMPUS Regulation limits alcohol 
and chemical dependency rehabilitation 
services to three benefit periods in a life 
time. A benefit period begins with the 
first day of rehabilitation and ends 365 
days later. The extent of coverage in 
each benefit period is limited to 21 days 
rehabilitation (either inpatient or partial 
hospitalization), sixty visits for 
outpatient and 15 visits for family 
therapy. Unused benefits cannot be 
carried over to subsequent benefit 
periods. Stays for detoxification in an 
alcohol rehabilitation facility are 
covered up to a maximum of seven days. 
Although there is no absolute limit on 
the number of admissions for 
detoxification, repeated admissions will 
be closely monitored to ensure that the 
inpatient level of care is medically 
required. Detoxification treatment days, 
in addition to inpatient treatment days, 
will be counted toward the 60 day 
mental health inpatient limit. 


Preventive, Consultation and Outreach 
Service 


FHC Choice staff will offer 
consultative and program development 
services to the community which are 
designed specifically to strengthen 
existing support programs, network 
services which are already available, 
and ultimately reduce utilization of more 
expensive forms of mental health 
services such as acute inpatient, 
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residential treatment and partial 
hospitalization. The education/ 
prevention component of the FHC 
Choice Mental Health Project develops 
and implements programs 
demonstraiing preventive education and 
innovative, early intervention strategies 
to reduce the need for mental health 
care which are, therefore, cost effective. 
Programs range from information and 
training supplied to providers on topics 
which improve provider-military- 
beneficiary interface and services to 
beneficiaries, seminars for military 
personnel such as Chaplains and 
Ombudsmen to assist in their critical 
support roles, to beneficiary workshops 
coordinated with the military 
community and family support agencies. 
A wide range of frequently updated 
information derived from field-based 
research, input from military caregivers, 
providers and beneficiaries as well as 
ongoing literature review and needs 
assessment is available to government 
representatives and to those involved in 
the military mental health care field as 
professionals, paraprofessionals or 
recipients. 


Intensive Outpatient Services 


The development of Brief Therapy 
programs will be encouraged. 
Practitioners will be assisted in efforts 
to build programs in their outpatient 
offices, which will be reimbursed at 
outpatient rates according to special 
rates to be determined and designed to 
meet the needs of targeted groups of 
patients. 


Requirements of Participation and 
Impact of Medicare Linkage Legislation 
on Noncontracted CPA Providers 


The categories of professional and 
institutional providers in the CPA 
mental health demonstration are 
CHAMPUS authorized institutional 
providers and individual practitioners 
who are either contracted providers/ 
practitioners with FHC Choice or non- 
contracted providers/practitioners. Of 
the eleven inpatient hospital facilities 
which provide psychiatric services in 
the area, all but one participate in 
Medicare, and five are FHC Choice 
contract facilities. Approximately one- 
half of the mental health practitioners in 
the demonstration area are FHC Choice 
contract practitioners. All contract 
providers/practitioners must participate 
in CHAMPUS. Contract providers/ 
practitioners agree to accept the FHC 
Choice contract rate as payment in full 
for their services. Noncontract 
providers/practitioners who do not 
participate in CHAMPUS have the 
option to bill beneficiaries for the 
difference between the FHC Choice 


contract rates (CHAMPUS allowable 
charge) and their billed charges. (For 
purposes of this demonstration, the 
CHAMPUS allowable amount is the 
FHC Choice contract rate.) 

A hospital which provides inpatient 
hospital services for which payment 
may be made under 42 U.S.C. 1395cc is 
qualified to participate under this title 
and is eligible for payments under this 
title if it files with the Secretary of 
Health and Human Services (HHS) an 
agreement to be a participating provider 
of medical care under any health plan 
contracted for under section 1079 or 
1086 of Title 10, or under section 613 of 
Title, 38, United States Code in 
accordance with admission practices, 
payment methodology, and amounts as 
prescribed under joint regulations issued 
by the Secretary (of Health and Human 
Services {HHS}) and by the Secretaries 
of Defense and Transportation, in 
implementation of sections 1079 and 
1086 of Title 10, United States Code. 

This Medicare linkage legislation 
requires hospitals that participate in 
Medicare to also participate on 
CHAMPUS claims. It applies to 
noncontracted Norfolk CPA hospital 
providers that are Medicare 
participating providers. OCHAMPUS 
has concluded that it was not clear if, 
for purposes of a demonstration, the 
linkage was automatic or notice was 
required. To avoid disputes 
OCHAMPUS has concluded that it will 
give notice before implementing the 
Medicare linkage in this demonstration. 

Initial notice was given in the Federal 
Register dated June 28, 1988, and the 
provisions of that notice are being 
continued throughout the life of this 
demonstration. Consequently, non- 
contracted hospital providers who are 
Medicare participating hospitals are 
required to participate in CHAMPUS 
due to the Medicare linkage and must 
accept the FHC Choice contract rate and 
not seek reimbursement from the 
beneficiary for any amount over the 
FHC Choice contract rate. 


Provider Services 


The categories of professional and 
institutional providers in the CPA 
mental health demonstration are 
CHAMPUS authorized institutional 
providers and individual practitioners 
who are either contracted providers/ 
practitioners with FHC Choice or non- 
contracted providers/practitioners. All 
contract providers/practitioners must 
participate in CHAMPUS. Contract 
providers/ practitioners agree to accept 
the FHC Choice contract rate as 
payment in full for their services. 
Noncontracted providers/ practitioners 
who do not participate in CHAMPUS 
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have the option to bill beneficiaries for 
the difference between the FHC Choice 
contract rates (CHAMPUS allowable 
charge) and their billed charges except 
Medicare participating institutions as 
noted above. (For purposes of this 
demonstration, the CHAMPUS 
allowable amount is the FHC Choice 
contract rate.) 


Case Management Overview 


The FHC Choice Case Management 
System is a clinically sensitive but 
realistically empathetic system designed 
to assure that CHAMPUS eligible 
beneficiaries receive needed mental 
health services in a quality and cost 
effective manner. The system is 
designed to encourage the delivery of 
mental health services at the least 
intensive level consistent with effective 
treatment of the beneficiary's problems. 
All CHAMPUS beneficiaries receiving 
mental health services in the 
demonstration project area fall within 
the purview of the FHC Choice Case 
Management Program. Inherent in the 
Case Management System are the 
following: (1) Minimal paperwork 
required from providers; (2) protection 
of each beneficiary's freedom of choice 
as to selection of providers; (3) clinically 
focused intake process; (4) active on-site 
inpatient case management; (5) minimal 
outpatient case management; (6) 
assistance in helping the beneficiary 
obtain appropriate referral. 


Case Management Intake Process 


An intake evaluation is generally 
required for any CHAMPUS beneficiary 
before receiving mental health services 
from a CHAMPUS authorized provider. 
The intake process assures that the 
client is eligible to receive CHAMPUS 
benefits. The clinical evaluation offered 
by the intake counselors assesses the 
client’s treatment needs and directs the 
patient to the appropriate treatment 
provider and appropriate level of care. 
The intake process is required for the 
following situations: (1) CHAMPUS 
beneficiaries seeking mental health 
services (either inpatient or outpatient) 
for the first time; (2) current outpatients 
who are in need of a change to more 
intense level of care (pre-admission); (3) 
patients who have not received care 
from a particular mental health provider 
for at least 90 days, whose authorization 
for services has expired, and who wish 
to return to that same provider for care; 
(4) patients whose authorization has 
expired, who have been out of care, and 
are seeking services from a different 
practitioner. 
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Initial Authorization for Care 

The intake/pre-admission process has 
three distinct parts: (1) Registration and 
verification; (2} clinical evaluation; (3) 
recommendations and referral. If the 
intake clinical evaluation finds that the 
client is in need of mental health 
services, the intake counselor will 
provide an initial authorization for 
either outpatient or inpatient services. 
(1) Outpatient Authorization. Clients 
referred from the intake center to an 
outpatient treatment provider will 
receive an initial authorization te seek 
care within 30 days. This will allow 
sufficient time for the client to decide on 
a treatment provider and to obtain an 
initial appointment. (2) Inpatient 
Authorization. The initial authorization 
for inpatient services will extend for 72 
hours. The authorization will include 
clinical and evaluative procedures to be 
conducted during this initial 72 hours of 
authorized care. Where appropriate, the 
client will hand carry the initial 
authorization and intake evaluation 
form from intake so that the provider 
will have this information at time of first 
contact. 


Case Management Referral for 
Treatment 


The FHC Choice Case Management 
process is designed to assure the 
CHAMPUS client's freedom of choice in 
obtaining appropriate care. At the same 
time, it is the intent to respect any 
patient/provider relationship that may 
have already been established. The 
referral recommendations will be based 
upon the results of the clinical 
evaluation and the clinical needs of the 
client. The intake assessment center 
staff will honor the client's choice of 
treatment provider and will assist the 
client in obtaining an initial 
appointment. Criteria for making 
referrals are as follows: (1) Patient 
request; (2) FHC Choice contracted 
provider; (3) area of clinical specialty; 
(4) geographic location—accessibility 
and convenience for the patient; (5) 
reported quality of service—information 
obtained from follow-up contact with 
the client; (6) availability. 


Outpatient Care 


When a patient comes to an 
outpatient provider's office for the initial 
session, the client should have with 
him/her a copy of the initial 
authorization, as well as the initial 
evaluation form and a copy of an 
assessment protocol. 


Outpatient Case Management 


Outpatient treatment services will be 
minimally case managed by FHC 


Choice. FHC Choice views outpatient 
treatment, with its scope encompassing 
supportive, intensive, and programmatic 
services, as a cost efficient effort. 

There are three levels of review in the 
FHC Choice outpatient case 
management system: 

(1) Level I Review. The first level of 
review is accomplished through the 
claims process. Claims for outpatient 
care submitted to FHC Choice for 
payment will be reviewed for the 
following: (a) To establish that providers 
of mental health services are CHAMPUS 
authorized; (b) to ensure that the 
beneficiary has participated in the 
clinical intake process; (c) to verify 
sponsor status; (d) to ensure that 
diagnosis and treatment procedures are 
in accordance with CHAMPUS 
regulations and policy. (See CHAMPUS 
policy manual 6010.47-M)}. Should 
claims records indicate that these limits 
are exceeded, then the case will be 
referred to Level Hf Review. 

(2} Level IT Review. The reviews of 
outpatient cases at the second level are 
conducted by FHC Choice Outpatient 
Case Managers, under the direction of 
the Director of Clinical Management. 
Level I reviews are initiated in two 
ways: (a) When cases do not pass Level 
I Review (e.g., session frequency is 
greater than two times per week for one 
beneficiary) or (b) after the 24th 
outpatient session. Providers are to 
complete an FHC Choice Outpatient 
Treatment Report on a patient if 
outpatient care has reached the 24th 
session. This completed Outpatient 
Treatment Report must be submitted to 
Outpatient Case Management and 
serves as the basis of the Level II 
Review. 

The review is conducted by the 
outpatient case managers according to 
utilization and quality assurance 
criteria. The results of this review will 
be forwarded to the treating provider, 
along with authorization for continued 
care and a blank Outpatient Treatment 
Review Form. If, for some reason, the 
case does not pass Level I review, and 
further information and documentation 
does not satisfy the Level I criteria, 
conditional sessions will then be 
authorized for the practitioner and 
patient to mutually discuss the situation 
and decide on the course of action most 
beneficial to the patient. FHC Choice 
recognizes the variety of outpatient 
treatment practices in the project area. 
Patients might be referred to a number 
of different providers for ancillary 
services or treatment. It should be noted 
that the provider of record is considered 
the primary provider, and it is this 
provider that will be contacted at time 
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of case review. Therefore, if any 
provider receives a CHAMPUS patient 
upon referral from another provider, it is 
imperative that the two practitioners 
communicate with each other as to who 
will remain the primary provider. 

(3) Level III Medical Review. Level TH 
Medical Review is initiated when: (a) A 
case fails the criteria at Level HI review, 
or (b) the 48th outpatient session has 
been reached. Generally, this review 
will be conducted by a Peer Reviewer 
within the same discipline and area of 
expertise/specialization as the treating 
provider. At this review, there will be an 
evaluation of the medical or 
psychological necessity, 
appropriateness, effectiveness, and 
efficiency of outpatient services 
delivered by the CHAMPUS authorized 
providers. The Medical Reviewer will 
form observations and 
recommendations based upon the FHC 
Choice outpatient criteria, professional 
standards, and other norms and 
personal professional judgement. A 
written report in support of the 
judgement will be forwarded to the 
provider along with a blank FHC Choice 
Outpatient Report and authorization. 


Limits to Outpatient Treatment 


The initial authorization for outpatient 
care will be valid for thirty days. Once a 
beneficiary initiates outpatient 
treatment with a provider, the provider 
must contact the originating Intake 
Center in order to extend the initial 
authorization, which will then become 
valid for twenty-four sessions or one 
year, whichever is less. Although 
CHAMPUS has no firm limits to the 
extent of outpatient coverage, cases 
which continue beyond the 24th session 
will be subjected to increasingly more 
intense review. The frequency of 
outpatient care is limited to a maximum 
of two sessions in a 7 day period, unless 
more are justified as medically or 
psychologically necessary. Outpatient 
Case Management will follow 
CHAMPUS policy regarding criteria for 
allowable limits on treatment services. 
Providers are referred to CHAMPUS 
Policy Manual 6010.47-M. 


Inpatient Care 


Inpatient care includes acute 
hospitalization, partial hospitalization, 
and residential treatment. Inpatient care 
is covered for both psychiatric and 
chemical dependency services. 

(1) Non-Emergency Admissions. All 
non-emergency admissions to inpatient 
care must be preauthorized. Patients 
must go through registration and 
preadmission screening at one of the 
FHC Choice Intake Centers. If a 
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CHAMPUS beneficiary who has not 
been preauthorized for inpatient care 
presents at a facility requesting 
admission, then the facility must send 
this beneficiary to the nearest Intake 
Center before proceeding further. If a 
CHAMPUS beneficiary presents at a 
facility for admission with a valid 
preauthorization, the facility can admit 
the patient for care. However, the 
facility's admissions office must notify 
FHC Case Management by telephone 
within two hours during normal working 
hours, Monday through Friday, of all 
such preauthorized admissions. 

(2) Emergency Admissions. In 
emergency situations, the safety and 
welfare of the patient takes precedent 
over administrative procedures. 
CHAMPUS policy defines a psychiatric 
emergency as a situation where a true 
life-threatening situation exists. The 
patient must be experiencing significant 
distress and dysfunction and present a 
real and significant risk to himself or to 
others. A suicide threat by itself does 
not constitute significant risk. However, 
if the patient is threatening suicide and 
has both the intent and means of which 
to carry out the threat if not put under 
immediate care, then the situation does 
meet with FHC Choice criteria for 
emergency/crisis admission. 


Inpatient Case Management 


Inpatient case management is 
conducted on-site by FHC Choice 
Inpatient Case Managers, who review 
the medical record documentation and 
discuss the case and the patient's care 
with the treatment team and treating 
providers. The patient's condition, 
progress in treatment, and treatment 
plan are evaluated by the Case Manager 
according to FHC Choice Case 
Management Criteria. 

In reviewing a case for continued 
treatment, the Case Manager will 
complete a Continued Treatment 
Review Form which will detail the data 
considered as part of the treatment 
review. This form will also indicate the 
outcome of the case review, with the 
Case Manager's decision regarding 
authorization for further stay and 
clinical procedures. This form will be 
placed on the patient's medical record. 

Direct consultation and discussion is 
encouraged between the Inpatient Case 
Manager and treatment providers. This 
direct communication needs to occur not 
only at the times of scheduled case 
reviews, but also throughout the 
inpatient treatment process. 
Communication is particularly important 
when problems are encountered in 
treatment, or when changes in patient 
status require any modifications in the 


treatment plan, such as change in level 
of care or discharge. 


Continuing Stay Authorizations 


At each continuing stay review, Case 
Managers will authorize both additional 
hospital days at a particular level of 
care, as well as a treatment plan of 
clinical procedures. Typical 
authorization limits granted by Case 
Managers are as follows: (1) Initial acute 
psychiatric authorization (3 days); (2) 
initial detoxification authorization (3 
days); (3) acute adult psychiatric (7 days 
per review); (4) acute child/adolescent 
psychiatric (10 days per review); (5) 
chemical dependency inpatient 
rehabilitation (10 days per review); (6) 
adult partial hospitalization psychiatric 
and chemical dependency (10 days per 
review); (7) child/adolescent partial 
hospitalization psychiatric and chemical 
dependency (15 days per review); (8) 
child/adolescent residential psychiatric 
(21 days per review). These limits 
represent the maximum number of days 
a Case Manager can authorize at each 
review for a particular level of care and 
treatment program. Case Managers can 
authorize a fewer number of days each 
time and thus review a case more 
frequently. 

Inpatient Case Managers will 
authorize clinical procedures based on 
the clinical needs of the patient and the 
provider-generated treatment plan. 
CHAMPUS and FHC Choice policy sets 
limits on the number of professional 
services delivered to patients depending 
on the level of care and program. These 
limits are expressed in terms of “therapy 
hour equivalents”. For case management 
and treatment planning purposes, the 
following services are all “therapy hour 
equivalents”. Variations in individual 
treatment plans and patient needs can 
be discussed with the Case Manager: (1) 
One hour (50 minutes) individual 
psychotherapy session (CPT 90844); (2) 
one hour (50 minutes) family 
psychotherapy session (CPT 90812); (3) 
two half hour (25-30 minutes) individual 
psychotherapy sessions (CPT 90843); (4) 
two medical/psychiatric management 
sessions (CPT 90862). 

Acute Psychiatric Hospital Programs. 
Professional services for patients in 
acute inpatient psychiatric programs are 
limited to five therapy hour equivalents 
provided in a seven day period. 
Treatment plans and specific patient 
needs must be discussed with the Case 
Manager for authorization purposes. 

Full-Day Partial Hospitalization 
Psychiatric Programs. Therapy hour 
equivalents are limited to four in a 
seven day period for full day partial 
hospital psychiatric patients. 
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Half-day Partial Hospital Psychiatric 
Programs. Therapy hour equivalents are 
limited to three in a seven day period for 
half-day partial hospital psychiatric 
patients. 

Residential Psychiatric Programs. The 
reimbursable rate for residential care is 
all-inclusive of clinical services. 
Therefore, professional clinical 
procedures will not be authorized 
separately from the authorization of 
days of care. 

Chemical Detoxification Programs. 
Chemical detoxification is seen as a 
medically-intensive treatment program. 
One medical management procedure per 
day will be authorized. Since the clinical 
status of detoxification patients 
contraindicates psychotherapeutic 
interventions, individual, family and 
group psychotherapies will typically not 
be authorized during this phase of 
treatment. 

Inpatient Chemical Dependency 
Rehabilitation Programs. The 
reimbursable rate for inpatient chemical 
dependency rehabilitation programs is 
to include comprehensive substance 
abuse intervention strategies. However, 
in the cases of certain dual-diagnosed 
patients who are in chemical 
dependency rehabilitation programs, the 
Case Manager can authorize up to two 
therapy hour equivalents of clinical 
services for a seven day period. These 
patients must have been evaluated by a 
psychiatrist who renders the DSM III-R 
psychiatric diagnosis and recommends 
psychotherapeutic intervention. Care in 
excess of this limit may be approved 
upon receipt of significant 
documentation from the treating 
provider to justify an exception based 
on an assessment of the patient's 
condition. 

Full-Day and Half-Day Partial 
Hospitalization Chemical Dependency 
Programs. Therapy hour equivalents are 
limited to two in a seven day period for 
all chemical dependency partial 
hospitalization patients. 


Psychological Testing 


In order to maximize the contribution 
of psychological assessment to the 
treatment plan, FHC Choice encourages 
the use of a two stage approach to 
psychological testing. The first stage 
encompasses the use of self- 
administered, objective inventories, 
such as the Minnesota Multiphasic 
Personality Inventory (MMPI) or Millon 
Clinical Multiaxial Inventory (MCM1J), or 
other assessment protocols, as a 
screening evaluation. The screening 
procedures will count as one unit (25-30 
minutes) of testing. In many cases, the 
utilization of such brief, cost effective 





13940 


testing can clarify diagnostic issues and 
provide information useful in treatment 
planning. If the results of the initial 
screening suggest the need for further 
full-scale psychological evaluation, then 
such testing can be requested and will 
need preauthorization. CHAMPUS 
policy (6010.47—M] limits reimbursement 
for psychological testing to four hours (8 
units) per beneficiary in a twelve month 
period (except for a neuropsychological 
battery). FHC Choice will consider the 
screening tests to count towards this 
CHAMPUS limit, so that the limit of 
additional authorization for 
psychological testing will be 7 units (3.5 
hours). 

(1) Psychological Screening. 
Preauthorization for psychological 
screening will be automatic at the time 
of intake. For inpatients, this 
preauthorization will be valid for 
seventy-two hours. For outpatients, the 
screening, if utilized, will be considered 
a procedure counting toward the twenty- 
four sessions for second level review. 
Only one psychological screening 
procedure will be allowed in a twelve 
month period. Self-administered, 
objective inventories such as the MMPI, 
MCMI, or Hilson Adolescent Profile will 
be reimbursed as psychological 
screening. For children, the Personality 
Inventory for Children or similar parent- 
report inventory, will be considered a 
psychological screening instrument. 

(2) Additional Inpatient Testing. If the 
screening assessment of an inpatient 
suggests the need for further testing, the 
provider can obtain preauthorization for 
up to seven units (3.5 hours] of testing (if 
the patient has not received previous 
testing, except for screening, in the past 
twelve months) from the Inpatient Case 
Manager. If more than seven units are 
being requested, or if the patient has 
been tested within the past twelve 
months, then a Request for 
Psychological Testing form needs to be 
completed by the Provider and sent to 
Case Management, Clinical Services 
Division, FHC Choice to obtain 
preauthorization for testing. Testing 
should not be administered until 
preauthorization is obtained. 

(3) Additional Outpatient Testing. 
Preauthorization for psychological 
testing beyond the screening assessment 
for an outpatient needs to be requested 
by the provider by completing a Request 
for Psychological Testing Form and 
forwarding this form to Case 
Management, Clinical Services Division, 
FHC Choice. Testing should not be 
administered until preauthorization is 
obtained, since the services might not be 
reimbursed without this 
preauthorization. If the need fer testing 


is urgent, then the provider can 
telephone Outpatient Case Management 
to obtain a verbal preauthorization. 
Outpatient psychological testing is 
counted as a procedure contributing 
toward the twenty-four sessions for the 
second level review. 


Medical Records Documentation 
Requirements 


Inpatient and outpatient records must 
fully support the Case Management and 
treatment plan documentation 
guidelines, be of sufficient detail to meet 
the documentation standards of FHC 
Choice, and provide protocols for timely 
initial and subsequent placement, level 
of care, and discharge determination 
and support planning. 

Inpatient medical records must 
comply with standards for psychiatric 
facilities in the JCAH Consolidated 
Standards Manual/87 for Child, 
Adolescent, and Adult Psychiatric, 
Alcoholism, and Drug Abuse Facilities 
or the then current manual and 
CHAMPUS Policy Manual, Vol Two, 
Chapter 4, Section I. Medical records for 
outpatient care must contain, at a 
minimum, treatment plans, progress 
notes for each treatment encounter, and 
completion of treatment notes. All care 
rendered and billed must be 
documented within three (3) working 
days of patient encounter. 

Since inpatient case management 
relies heavily upon a review of the 
documentation in the medical record, 
current and complete documentation of 
treatment efforts is imperative. Inpatient 
Case Management will expect the 
following documentation guidelines to 
be followed: (1) Psychiatric admission 
evaluation (within 24 hours of 
admission); (2) history and physical 
exam (within 24 hours of admission}; (3) 
nursing assessment (within 24 hours of 
admission); (4) family assessment 
(within 72 hours of admission); (5) 
master treatment plan (within 72 hours 
of admission for acute care, within 7 
days of admission for partial and 
residential); (6) physician notes for 
intensive treatment, detoxification, and 
rapid stabilization programs (daily); 
acute programs (twice per week); partial 
programs (once per week); residential 
programs (once per week); (7) nursing 
notes required for acute psychiatric and 
detoxification programs (per shift); 
partial/residential programs (per shift); 
(8) individual and family therapy (within 
8 hours of procedure); (9) group therapy 
(once per week); (10) ancillary services 
(weekly). 

In order to maximize the cost 
effectiveness of acute care, FHC Choice 
will expect the treatment plan to reflect 
the provision of treatment services on 
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weekends as well as weekdays. For all 
levels of inpatient care, family 
involvement in the patient's treatment 
through collateral contacts or family 
therapy will be required. The clinically 
justified use of therapeutic passes will 
be allowed. 

FHC Choice Case Management 
guidelines require providers to inform 
Case Management when certain critical 
events occur in a patient’s course of 
hospital treatment: (1) Preauthorized 
admissions (within 2 hours during 
normal working hours, Monday through 
Friday, notify Case Management); (2) 
emergency admissions (within 2 hours of 
admission, notify Case Management 
(during working hours Monday through 
Friday) or Intake (after hours or 
weekends)); (3) planned changes in level 
of care (at least 24 hours prior to 
transfer, contact Case Manager); (4) 
unplanned changes in level of care 
(within 2 hours, notify Case 
Management (during working hours 
Monday through Friday) or Intake (after 
hours or weekends)); (5) planned 
discharges (at least 24 hours prior to 
discharge, contact Case Manager); (6) 
against medical advice (AMA) 
discharges (within 4 hours, notify Case 
Management (during working hours 
Monday through Friday) or Intake (after 
hours or weekends)). 


Transition Care and Case Management 


The incoming contractor will be 
informed of those current cases which 
will likely be continued in care after 
April 1. FHC Choice will contact all 
CHAMPUS authorized providers during 
the month of March to request 
information about CHAMPUS 
beneficiaries and other case loads in 
order to cross reference information 
received from the outgoing contractor. 

FHC Choice will begin reviewing 
inpatient cases during the latter part of 
March using FHC Choice Case 
Management criteria. Authorizations 
will be written to be effective April 1. 
For those cases where it is doubtful that 
authorizations will be extended beyond 
April 1, patients will be interviewed to 
explain the reasons for this and to 
inform them of the implications of this 
decision. The patient and provider will 
be notified of the decision within one 
working day of the interview. 

Beneficiaries currently in outpatient 
care will not have to go through the 
intake process. Patients whose 
authorization through First Step Case 
Management expires March 31 will be 
given new authorization under FHC 
Choice. Level Il Case Management 
review by outpatient Case Managers 
will be initiated by claims submission 
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after April 1. During April, cases with a 
treatment history of:sixty sessions:or 
more will go to:Level I review. During 
May and June, the treatment length 
criteria for.Level I review will be 48.and 
36 sessions, respectively. By July, the 
review interval will .be 24 sessions, 
where it will remain underithe 
continuing: Case Management.system. 


Non-Availability Statements (NAS) 


All beneficiaries receiving non 
emergency inpatient mental health 
services are required to have.a NAS.on 
record for the episode of care..A request 
for a NAS will be initiated by ‘the 
beneficiary or FHC Choice ‘Case 
Management Services prior to or within 
twenty-four (24) ‘hours after a 
CHAMPUS-eligible beneficiary is 
admitted for acute inpatient psychiatric 
care. This will occur whether care is 
authorized or not. A'NAS ‘Worksheet, a 
Request for CHAMPUS Form, 
and a copy of the patient's Military TID 
Card will ’be forwarded to the Eligibility 
Department at FHC Choice, 240 
Corporate Bivd., ‘Norfolk, VA ‘23502. Tf it 
determined that ‘a NAS is required, ‘the 
appropriate information will be 
forwarded to Portsmouth Naval Hospital 
so that a NAS can be generated. The 
Eligibility Coordinator of FHC Choice 
will send copies of the completed NAS 
to the patient and providers. 

Failure to Comply With:Case 
Management 

Any current CHAMPUS-authorized 
institutional provider must, ‘for purposes 
of this demonstration, agree to comply 
with the FHC Choice Case Management 
System..Such required compliance 
means that the status as:a CHAMPUS- 
authorized provider will be Jost iif the 
provider ‘fails to comply with FHC- 
Choice's Case Management System at 
least .95% of the time within any 30 day 
period. 

FHC Choice'Case Management 
System requires the submission by 
institutional providers and individual 
practitioners of all documents required 
by the Case Management System to 
support the medical necessity of care 
delivered under the system before 
reimbursement is made. If a non- 
contracted practitioner provides care to 
a CHAMPUS beneficiary before 
receiving preauthorization, claims for 
those services will be denied until the 
required documentation and a.copy of 
the clinical record of such:care ‘has been 
submitted. FHC Choice will determine, 
retrospectively, based an the 
documentation submitted, whether the 
care was ‘medically and psychologically 
necessary, was delivered as the same 
level of care that would. have:been 


preauthorized under Case Management, 
and was of the duration fhat would have 
been preauthorized at that level under 
Case Management. FHC ‘Choice will pay 
for the care that was delivered only ‘to 
the extent that the care would have 
been preauthorized at the appropriate 
level, and will deny reimbursement for 
all other care delivered. For those :non- 
contracted providers whose patients 
have been through Intake, all jate or 
missing documentation (treatment plan, 
admission notes, progress notes, etc.) 
must be submitted for FHC Choice case 
management consideration prior ‘to 
consideration for payment:of the 
services rendered. 


Documentation and Submission 
Requirements for Inpatient Care 


The following documentation is 
required for inpatient care: (1) A release 
of information form signed by the 
beneficiary indicating that ihe 
beneficiary is at financial risk by not 
going through intake and prospective 
case management. (2) An initial 
treatment report or equivalent providing 
initial diagnosis, formulation of risk 
factors, precipitating factors requiring 
hospitalization, treatment plan with 
short term (five days) and longterm (to 
discharge from treatment) objectives, 
criteria for discharge and appropriate 
timetable for attaining objectives, and 
discharge date. (3) .A discharge plan 
providing diagnosis, progress, how all 
goals were met, factors contributing to 
next level of care, treatment plan for 
next level of care, and criteria for 
discharge from next level of care. (4) 
Copy of complete clinical record 
pertaining ‘to patient. 

Documentation and Submission 
Requirements for Outpatient Care 

The following documentation is 
required for outpatient care: (1) A 
release of information from the patient 
as described above for inpatient. (2) A 
treatment report, dated, signed, and 
including diagnosis, risk factors and 
causation, precipitating factors requiring 
treatment, appropriate treatment plan, 
long and short term goals, criteria for 
discharge, ‘and anticipated discharge 
date. (3) Copy of clinical progress notes 
with date of each treatment encounter, 
description of service, progress towards 
meeting objectives, any change iin 
diagnosis, results from testing, change in 
treatment plans, changes :in discharge 
criteria, justification for changes iin level 
of care when indicated. 


Case Management and Non-Compliance 


All current CHAMPUS authorized 
institutional providers in the 
demonstration project area ‘must ‘comply 
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with ‘the FHC Choice ‘Case Management 
system. Non-contracted institutional 
providers must. attain at least.a ninety- 
five percent rate of compliance within 
any 30 day time period. This level of 
compliance must be achieved in order 
for a facility to retain their status as a 
CHAMPUS authorized provider. Failure 
to comply will result in the loss of 
CHAMPUS authorized status fora 
period of twelve (12) months. The 
following Case Management 
requirements are considered critical for 
issues of compliance: (1) Patients must 
participate in the Intake/ 
Preauthorization process; (2) patients 
admitted into inpatient care must be 
preauthorized for such care (except for 
emergency admissions); (3) institutional 
providers must notify FHC Choice Case 
Management/Intake of any admission 
within two ‘hours; (4) institutional 
providers must provide ‘Case Managers 
access to clinical records and treatment 
staff for case review purposes; {5) 
documentation guidelines must ‘be 
followed ‘so Case ement reviews 
can be conducted :as needed; (6) FHC 
Choice Case Management must be 
notified of any changes in level of care 
and discharges within guideline limits. 

In calculating the rates of compliance, 
the number of CHAMPUS admissions 
will be used as a base. Incidents of 
noncompliance will: not be additive for 
individual patients. Thus, as way of 
example, assume that a facility admits 
twenty CHAMPUS patients in a 30 day 
period. If one of these patients was not 
preauthorized because at the time of 
admission he was considered an 
emergency, but fhis was not 
substantiated upon retrospective 
review, then this situation represents 
one incident of non-compliance. The 
compliance rate for the facility would be 
ninety-five percent. Additional incidents 
of non-compliance with this same 
patient would not change the rate of 
compliance. However, if during this 
same time period, the facility admits a 
second preauthorized patient, but fails 
to inform. FHC Case Management of this 
admission within two hours, then this 
counts as another incident of non- 
compliance and the facility falls below 
the ninety-five percent compliance rate. 
FHC Choice will notify OCHAMPUS of 
the circumstance. 


Claims Submission Requirements 


All claims for care provided 
CHAMPUS beneficiaries must be 
submitted on a CHAMPUS approved 
claim form{s) and must contain the 
actual address, including zip code, 
where the services were provided 
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regardless of the providers preferred 
billing address. 


Claims Submission Requirements for 
Contracted Providers 


FHC Choice contracted providers are 
required to submit claims for services no 
later than sixty (60) days from the last 
date of the month in which the services 
were delivered. In cases where 
CHAMPUS is the secondary payor, the 
contracted provider is required to 
submit claims for services no later than 
sixty (60) days from the last date of the 
month in which the services. were paid 
or denied by the previous payer. 


Claims Submission for Services That 
Were Not Subject to Case Management 
Review for Preauthorization and 
Delivered by a Noncontracted Provider 


All claims for services not subject to 
previous case management review for 
inpatient, partial and residential 
treatment and outpatient services must 
be submitted no later than ninety (90) 
days from the date of service. In cases 
where CHAMPUS is the secondary 
payor, the claims must be submitted no 
later than 180 days from the date of 
service. Claims received after 90 days 
(or 180 days as noted) will be returned 
to the submitting party unpaid. This 
filing deadline is only applicable to 
claims submitted for services which 
have not initially been subject to case 
management review for FHC Choice 
preauthorization. 


Claims for Services Delivered Prior to 
April 1, 1989 


Claims for mental health care 
delivered prior to April 1, 1989 will be 
processed by Sentara First Step and 
should be sent to 22 Koger Executive 
Center, Suite 200, Norfolk, VA 23502. 
Claims for mental health services 
delivered on or after April 1, 1989 will 
be processed by the contractor and 
should be sent to FHC Choice, 240 
Corporate Blvd., Norfolk, VA 23502 
Attention: Claims Department. Claims 
for other CHAMPUS authorized health 
care services should be forwarded to 
CHAMPUS/CHAMPVA, Blue Cross/ 
Blue Shield of South Carolina, P.O. Box 
10050, Florence, SC 29501-0502. 


Payment for Services by FHC Choice 


Payment for all covered mental health 
care delivered on and after April 1, 1989, 
to beneficiaries who receive care in the 
demonstration area, whether such care 
is received from a contracted provider 
or a non-contracted provider, providers 
and beneficiaries, as appropriate, will 
receive payment by the Contractor at 
the same rates that the Contractor pays 
its contracted providers and subject to 


the other limitations of this 
demonstration. These rates are 
available, upon request, from FHC 
Choice. This means that if a contracted 
psychiatrist has a contracted rate of $60 
for a fifty minute outpatient visit, the 
Contractor will pay, for an active duty 
family member, 80% of the $60, or $48, 
while the beneficiary will pay 20% of the 
$60, or $12. If a noncontracted 
psychiatrist has a rate of $80 for a fifty 
minute outpatient visit, the beneficiary 
will receive 80% of $60 (the contracted 
psychiatrist rate), or $48 from the 
Contractor, and the remaining $32 is the 
responsibility of the beneficiary. It 
should be further noted that all mental 
health care delivered as part of this 
demonstration is subject to the 
Contractor’s case management system, 
and that care provided by non- 
contracted providers will only be 
reimbursed, under the case management 
system, when the care is deemed by the 
Contractor to be appropriate, delivered 
at the appropriate level, and medically 
or psychologically necessary. 


Payment for Acute Hospitalization 


FHC Choice will reimburse a per diem 
for inpatient acute programs as specified 
in the fee schedule. However, 
reimbursement for professional services 
rendered to acute inpatients will be 
limited to five (5) therapy-hour 
equivalents per seven (7) day period. 


Payment for Partial Hospitalization 


FHC Choice will pay a per diem to 
hospitals which provide full and half- 
day partial programs. Providers of 
professional services to patients in these 
programs will be reimbursed at the 
partial hospitalization rates. However, 
FHC Choice will limit reimbursement for 
professional services delivered to 
patients in partial programs as follows: 
(1) Full Day Partial: only four (4) 
therapy-hour equivalents per week will 
be authorized for reimbursement; (2) 
Half-Day Partial: only three (3) therapy- 
hour equivalents per week will be 
authorized for reimbursement. 


Payment for Residential Treatment 


Reimbursement for residential 
treatment will be at the all-inclusive rate 
of $250.00 per day effective April 1, 1989. 
Providers of professional services 
rendered to residents will not be 
reimbursed above the $250.00 per diem. 
Professionals practicing at RTCs may be 
employees of the RTC or contracted by 
the facility. 


Psychotropic Drugs and Their 
Administration 


Reimbursement for inpatient 
psychotropic drugs and their 
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administration is included in the FHC 
Choice fee schedule rate used to 
reimburse facilities. Injectable 
psychotropic drugs administered by a 
physician in his/her professional office 
are reimbursed for the cost of the drug 
and its administration by FHC Choice. 
Prescriptions for psychotropic drugs are 
not reimbursable by FHC Choice, but 
may be submitted to the fiscal 
intermediary for the Mid-Atlantic 
region. 


Nonmental Health Medical Services 


Nonmental health medical services 
(for example, surgery, radiology or 
laboratory services) not related to the 
mental health diagnosis rendered during 
the course of a mental health treatment, 
and for which a separate charge is 
made, will be separately billed by the 
provider on a CHAMPUS claim form for 
benefit and reimbursement 
determination by the CHAMPUS fiscal 
intermediary for the Mid-Atlantic 
Region. Nonmental health services 
include diagnostic services required to 
rule out medical bases for mental health 
diagnoses, except for that testing which 
is required by the contractor's quality 
assurance screens for differential 
diagnosis, which will be paid for by the 
contractor. For Inpatient Services, if a 
beneficiary receives care for a medical 
diagnosis and a mental health diagnosis, 
and the medical diagnosis is primary 
and reimbursable under CHAMPUS, the 
contractor shall forward such claims to 
the fiscal intermediary for the Mid- 
Atlantic Region for processing. If the 
beneficiary receives care for a medical 
diagnosis and a mental health diagnosis 
and the medical diagnosis is not the 
primary diagnosis, the facility will be 
reimbursed according to the contractor's 
published fee schedule. The contractor 
shall be responsible for hospital room 
and board charges, based on the 
primary diagnosis. Within five (5) 
working days of identification, the 
contractor shall forward to the fiscal 
intermediary a copy of the claim, along 
with information on any reimbursements 
made for mental health services; the 
fiscal intermediary will adjudicate the 
claim for nonmental health care on the 
basis of the line items appropriate to the 
medical services provided, to include 
those rendered by hospital based 
physicians. 


History and Physicals 


When the initial history and physical 
is performed and billed for a psychiatric 
admission in the CPA demonstration, 
the physician providing the service may 
be reimbursed, whether or not he/she is 
the attending physician, by the CPA 
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contractor at the contracted established 
FHC Choice reimbursement rate. 


Beneficiary Liability for Care 


a. Contracted Providers—If 
beneficiaries receive services from a 
contracted provider, they are at 
financial risk for: (1) Required co- 
payment and deductible; and (2) 
noncovered care, or care not 
preauthorized for which the practitioner 
has provided the beneficiary with 
written advance notice concerning the 
beneficiary's financial liability; (3) 
failure to cooperate (see c. below). 

b. Noncontracted Providers—If 
beneficiaries receive services from a 
non-contracted provider, they are at 
financial risk for: (1) co-payment and 
deductible; (2) balance billing for 
practitioners who do not accept 
assignment, except for Medicare 
participating hospitals; (3) cost of care 
denied by FHC Choice, as upheld by the 
appeals process for lack of medical/ 
psychological necessity or lack of FHC 
Choice’s approval of the appropriate 
level of care; (4) any noncovered care 
(services which are not CHAMPUS 
covered benefits); and (5) any care 
provided which has not been 
documented for case management. 

c. Failure to cooperate—Contracted 
providers can bill beneficiaries for care 
denied by FHC Choice if the basis of 
that denial is that the beneficiary 
refused to comply with FHC Choice’s 
case management procedures or 
requirements. Practitioners who bill 
beneficiaries under these circumstances 
should have appropriate documentation 
to demonstrate that the beneficiary 
refused to comply with FHC Choice’s 
case management system. 


Preferred Choice Plan and Cost Share 
Adjustments 


CHAMPUS-eligible beneficiaries will 
be offered the opportunity to take 
advantage of cost-sharé savings by pre- 
enrollment in the FHC Choice Preferred 
Choice plan. The cost share savings for 
the beneficiary will be realized when 
they receive mental health and 
substance abuse services from FHC 
Choice contracted practitioner and 
institutional providers. All CHAMPUS 
eligible beneficiaries will be afforded 
the opportunity to enroll in Preferred 
Choice at any time at no cost to them. 
Enrollment can occur at the time of 
intake, direct admission to inpatient 
services, preadmission screening, walk- 
in at FHC Choice intake or 
administrative offices and by 
submission of an application by mail. 
Beneficiaries enrolled in the Preferred 
Choice Plan will retain their freedom of 
choice to obtain services from any 


CHAMPUS-approved provider ‘for any 
mental health service. However, should 
a beneficiary choose to obtain service 
from a contracted practitioner or 
institutional provider and is enrolled ‘in 
the Preferred Choice Plan, that 
beneficiary will have the benefit of cost- 
share savings. The.cost share 
adjustments are as follows: 
Outpatient—deductibles are waived. 
The usual: CHAMPUS co-payment 
schedules are applied to all outpatient 
practitioner services. Inpatient—no 
institutional per diem copayments are 
applied for Active Duty dependents. No 
twenty-five percent (25%) institutional 
copayment is applied for Retired 
dependents. The usual twenty-five 
percent (25%) copayment on practitioner 
charges for Retired dependents is 
reduced to fifteen (15%). 


Partial Hospitalization Cost Share 
Calculations 


Cost shares for partial hospitalization 
services are Calculated as if the services 
were for inpatient care. Under all.other 
circumstances, the rules of cost-sharing 
for mental health services provided in 
the demonstration remain the same as 
under ‘the existing CHAMPUS program. 


Requirements for Administrative 
Review of the Denial .of Claims for 
Services Which Did Not Undergo Case 
Management 

(1) The claim must be received no 
later than:90:days after the date of 
service (or within 180 days of the date of 
service when ‘there is evidence of other 
health insurance). (2) The claim must 
have been denied, and there must be an 
amount in dispute, as evidenced by the 
CHAMPUS Explanation.of Benefits 
(CEOB). {3) The reconsideration request 
must be received in writing from a 
proper appealing party within 60 days of 
the date of the CEOB. (4) For those non- 
contracted providers who did not 
comply with the Case Management 
System and obtain preauthorization 
prior to fhe delivery of services, ‘all 
required documentation must be present 
before ‘the reconsideration decision is 
issued in order to be offered further 
appeal rights. 

Should the payment for services be 
denied due to failure to undergo case 
management, it is fhe responsibility of 
the appealing party to submit the 
documentation required to establish 
entitlement to payment for services 
rendered. The documentation may ibe 
submitted at any time between the time 
services are rendered and the 
reconsideration is issued. FHC Choice 
will not develop the file for missing 
documentation when the case did not 
undergo case management, and failure 
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to submit all required documentation 
before the reconsideration decision is 
issued will result in a reconsideration 
decision that will support the denial! of 
payment for those services, regardless 
of medical necessity, with no further 
appeal rights offered. 

Once it has been determined that the 
file is complete, and all documentation 
(as listed previously) is present, the care 
will be retrospectively reviewed for 
medical and psychological necessity, 
appropriate level of care and the 
duration that would have been 
preauthorized by Case Management had 
the care been preauthorized. If the 
reconsideration determination finds that 
all documentation has been submitted, 
but the care was not:deemed to be 
medically or psychologically necessary 
or delivered at the appropriate level, 
further appeal rights will be offered. 


Beneficiary and Provider Rights of 
Appeal 


The rights of appeal remain 
essentially the same under this contract 
as they are under ‘the CHAMPUS 
program. ‘Since ‘the noncontracted 
provider is subject to the same case 
management system as the contracted 
providers, the contractor is required to 
review all cases. If the contractor 
determines that the care given by a 
contracted or non-contracted provider 
was either inappropriate or medically 
unnecessary, the contractor may deny 
reimbursement to the provider for such 
care. In such cases the provider may 
appeal the decision of the contractor as 
outlined in the CHAMPUS Regulation, 
DoD 6010:6-R, ‘Chapter 10 (32°CFR 
199.10). The beneficiary may also appeal 
if the care is provided by a 
noncontracted provider. 

Ifcare was delivered bya 
noncontracted provider, and the appeal 
is sustained, the beneficiary is 
responsible for all charges for care 
determined to be either inappropriate or 
medically unnecessary. If the care was 
delivered by a contracted provider, and 
the appeeliis sustained, the beneficiary 
bears no additional financial risk other 
than that governed by cost share 
determinations. However, ‘the 
beneficiary is, under any circumstance, 
free to enter into a voluntery agreement 
with a contracted or a noncontracted 
provider for non-covered mental health 
services with the clear understanding 
that the beneficiary is responsible for 
100% of all cost incurred in such an 
agreement. In such cases, the 
beneficiary is a proper appealing party 
regardless of whether ‘the care-was 
provided by a contracted or 
noncontracted provider. 
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Final Appeal Reconsiderations 


The reconsideration determination is 
final if one or more of the following 
exist: (1) The amount in dispute is less 
than $50. (2) The reconsideration 
decision finds that a contracted provider 
had not submitted the documentation 
necessary to render a decision as to the 
medical or psychological necessity of 
the care within the time limits 
established by the Case Management 
System at the time the services were 
rendered. (3) The Reconsideration 
decision finds that a non-contracted 
provider did not comply with case 
management procedures, or, as an 
alternative, did not comply with the 
requirements specified above. (4) 
Appeal rights were offered, but a 
request for formal review is not received 
by OCHAMPUS within 60 days of the 
date of the Reconsideration 
determination. 


Dated: March 31, 1989. 


L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 89-818? Filed 4-5-89; 8:45 am] 
BILLING CODE 3810-01-M 


Office of the Secretary 


Defense Intelligence Agency Advisory 
Board; Meeting 


AGENCY: Defense Intelligence Agency 
Advisory Board, DOD. 


ACTION: Notice of closed meetings. 


SUMMARY: Pursuant to the provisions of 
subsection (d) of section 10 of Pub. L. 
92-463, as amended by section 5 of Pub. 
L. 94-409, notice is hereby given that a 
closed meeting of a panel of the DIA 
Advisory Board has been scheduled as 
follows: 


DATES: 31 May 1989 (9:00 a.m. to 5:00 
p.m.) 


ADDRESS: The DIAC, Bolling AFB, 
Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Colonel John E. Hatlelid, 
USAF, Executive Secretary, DIA 
Advisory Board, Washington, DC 20340- 
1328 (202/373-4930). 


SUPPLEMENTARY INFORMATION: The 
entire meeting will be devoted to the 
discussion of classified information as 
defined in section 552b(c)(1), Title 5 of 
the U.S. Code and therefore will be 
closed to the public. Subject matter will 
be used in a special study on tactical 
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intelligence information handling 
systems. 


Date: April 3, 1989. 


L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 89-8217 Filed 4-5-89; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF ENERGY 


Financial Assistance Award 
(Cooperative Agreement); University 
of Massachusetts 


AGENCY: San Francisco Operations 
Office, DOE. 


ACTION: Notice of intent to award a 
cooperative agreement on a sole source 
basis. 


SUMMARY: The Department of Energy 
intends to enter into a five year, cost 
shared cooperative agreement with the 
University of Massachusetts to assist 
their research in fenestration systems 
performance. This is towards 
establishing an unbiased, accurate 
means to compare and evaluate the 
energy performance of window systems. 
Tasks will include research into test 
methods, participation with standards 
committees, and window performance 
U-value computer modeling. The project 
is expected to have a five (5) year life 
including five (5) separately funded one 
(1) year budget periods. For the first 
year, DOE is providing $30K in FY 89 
funds. The remainder of the $133K first 
year budget is being cost shared by the 
University of Massachusetts. Additional 
funding will be provided for each 
respective budget period. Total 
estimated cost for the project is $363K 
which includes a $163K awardee share 
and $200K government share. The period 
of performance is expected to start May 
1989, and expire five years thereafter. 
COOPERATIVE AGREEMENT NUMBER: DE- 
FC03-89SF18123. 
FOR FURTHER INFORMATION CONTACT: 
William O'Neal, U.S. Department of 
Energy, San Francisco Operations 
Office, 1333 Broadway, Oakland, CA 
94612. 

Issued in Oakland, CA March 29, 1989. 
Kathleen M. Day, 
Acting Director, Contracts Management 
Division. 
[FR Doc. 89-8212 Filed 4-5-89; 8:45 am] 
BILLING CODE 6450-01-M 
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Federal Energy Regulatory 
Commission 


[Project Nos. 2180-002 et al.] 


Hydroelectric Applications, Nekoosa 
Packaging Tomahawk & Timber Corp.; 
Applications Filed With the 
Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 

1. a. Type of Application: Transfer of 
License. 

b. Project No.: 2180-002. 

c. Date Filed: February 28, 1989. 

d. Applicant: Nekoosa Packaging 
Tomahawk & Timber Corporation. 

e. Name of Project: Grandmother Falls 
Project. 

f. Location: On the Wisconsin River in 
Lincoln County, Wisconsin. 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: Mr. Michael F. 
McCarthy General Counsel Nekoosa 
Packaging Corp., One Seagate Toledo, 
OH 43666 (419) 891-5945. 

i. FERC Contract: Mary Nowak (202) 
376-9634. 

j. Comment Date: May 04, 1989. 

k. Description of Project: Nekoosa 
Packaging Tomahawk and Timber 
Corporation propose to transfer its 
license for the Grandmother Falls 
Project No. 2180 to Nekoosa 
Packaging Corporation. The transfer is 
requested in order to facilitate the 
financial arrangements of the project 
and the transferor would like to be 
removed from the license. 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

2. a. Type of Application: Surrender of 
License. 

b. Project No.: 3475-019. 

c. Date Filed: February 21, 1989. 

d. Applicant: The Town of Clintwood, 
Virginia. 

e. Name of Project: Flannagan Dam 
Project. 

f. Location: On the Pound River in 
Dickenson Country, Virginia. 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: Mr. William S. 
Flower 91 Newbury Street Boston, MA 
02116 (617) 424-1888. 

i. FERC Contract: Steven H. Rossi, (202) 
3176-9814. 

j. Comment Date: May 01, 1989. 

k. Description of Proposed Surrender: 
The proposed project would have 
utilized the existing U.S. Army Corps 
of Engineers’ John W. Flannagan Dam 
and would have consisted of: (a) trash 
bars; (b) a 7.3-foot-diameter and 850- 


foot-long steel penstock; (c) a 
powerhouse with a 7,000-kW turbine- 
generator unit; (d) a tailrace; (e) a 
switchboard; (f) the 4.16-kV generator 
leads, a 4.16/65-kV three-phase 
transformer, a 1.8-mile-long and 69-kV 
transmission line; and (g) other 
appurtenances. The licensee states 
that due to economic circumstances, 
the licensee wishes to surrender its 
license. No construction has started. 

. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

3. a. Type of Application: Transfer of 
License. 

b. Project No.: 4639-008. 

c. Date Filed: February 1, 1989. 

d. Applicant: Christine Falls Corporation 
and Trafalgar Power Inc. 

e. Name of Project: Christine Falls 
Project. 

f. Location: On the Sacandaga River in 
Hamilton County, New York. 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: John M. Cutler, Jr., 
McCarthy, Sweeny, & Harkaway, P.C., 
1750 Pennsylvania Ave. NW., 
Washington, DC 20006, (202) 393-5710. 

i. FERC Contact: Robert Bell (202) 376- 
9237. 

j. Comment Date: May 03, 1989. 

k. Description of Project: On October 18, 
1983, a license was issued to Christine 
Falls Corp. (licensee), to construct, 
operate, and maintain the Christine 
Falls Project No. 4639. The licensee 
intends to transfer the license to 
Trafalgar Power Inc. (transferee), 
which will purchase, and operate the 
project. Trafalgar Power, Inc. agrees 
to accept the terms and conditions of 
the license as if it were the original 
license. 

1. This notice also consists of the 
following standard paragraphs: B and 
Cc 


a. Type of Application: Surrender of 
License. 

b. Project No.: 7367-003. 

c. Date Filed: March 7, 1989. 

d. Applicant: Hydro Development-of 
New England, Inc. 

e. Name of Project: Watershops Hydro 
Project. 

f. Location: On the Mill River in 
Hampden County, Massachusetts. 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. §§ 791(a)—825(r). 

h. Applicant Contact: Mr. John Furman, 
36 Canal Drive, Westfield, MA 01085, 
(413) 568-6510. 

i. FERC Contact: Ed Lee on (202) 376- 
5786. 

j. Comment Date: May 5, 1989. 

k. Description of Project: The license for 
this project was issued on March 1, 
1985, for an installed capacity of 1,000 
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kW. The licensee states that it was 
determined that the project would be 
economically infeasible. No 
construction has commenced at the 
project site. 

1. This notice also consists of the 
following standard paragraphs: B and 
Cc 


a. Type of Application: Amendment of 
License. 

b. Project No.: 7481-007. 

c. Date Filed: December 14, 1988. 

d. Applicant: Enerco Corporation. 

e. Name of Project: New York Dam 
Project. 

f. Location: On the Mohawk River in 
Albany and Saratoga Counties, New 
York. 

g. Filed Pursuant to: Federal Power Act 
16, U.S.C. 791(a)—825(r). 

h. Applicant Contact: Mr. Darry] F. 
Caputo, Adirondack Hydro 
Development Corp., Civic Center 
Plaze, 5 Warren Street, Glenn Falls, 
NY 12801, (518) 761-3085. 

i. FERC Contact: Mr. Robert Bell—{202) 
376-9237. 

j. Comment Date: April 27, 1989. 

k. Description of Project: The project as 
licensed consists of: (a) A 7-section 
Ambursen-type dam, of which 5 of the 
sections are 132 feet long and 17.2 feet 
high, and 2 of the sections are 132 feet 
long and 16.7 feet high; (b) the two 
middle sections are topped by 0.5- 
foot-high flashboards; (c) a reservoir 
with a surface area of 97 acres and 
gross storage capacity of 550 acre-feet 
and a normal water surface elevation 
of 50 feet m.s.1.; (d) twelve integral 
powerhouses, 20 feet by 54 feet each, 
containing a single generating unit 
rated at 630 kW, for a total installed 
capacity of 7,560 kW; (e) twelve 4.16- 
kV generator leads; (f) a buried 180- 
foot-long, 4.16-kV transmission line 
connecting to a Niagara Mohawk 
Power Corporation substation; (g) a 
4.16/34.5-kV transformer; and (h) 
appurtenant facilities. The licensee 
estimates the average annual 
generation would be 31,212,000 kWh. 


The proposed amended project would 
replace the licensed project and would 
consist of: (1) A proposed 1,446-foot-long 
uncontrolled concrete gravity overflow 
spillway dam with a crest elevation of 
54.0 feet m.s.l.; (2) a reservoir with a 
surface area of 27.7 acres, a storage 
capacity of 275 acre-feet, and a normal 
water surface elevation of 54.0 feet 
m.s.1.; (3) a proposed intake structure; (4) 
a proposed powerhouse containing two 
generating units with a total installed 
capacity of 10,300 kW; (5) a proposed 
tailrace; (6) a proposed 34.5-kV 
transmission line 1,500 feet long; and (7) 
appurtenant facilities. The licensee 
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estimates the amended annual 

generation would be 46,000,000 kWh. 

1. Purpose of Project: All project energy 
generated would be sold to the 
Niagara Mohawk Power Corporation. 

m. This notice also consists of the 
following standard paragraphs: B, C, 
and D1. 

6. a. Type of Application: Declaration of 
Intention 

b. Project No: EL89-20 

c. Date Filed: 02/24/89 

d. Applicant: Mauna Kea Power, Inc. 
(MKP) 

e. Name of Project: Honoli’i Project 

f. Location: On the Honoli’i Stream, near 
the City of Hilo, South Hilo District, 
Hawaii County, Hawaii. 

g. Filed Pursuant to: Section 23{b) of the 
Federal Power Act, 16 U.S.C. 817(b) 

h. Applicant Contact: Albert S. N. Hee, 
President, Mauna Kea Power, Inc., 737 
Bishop Street, Suite 2460, Grosvenor 
Center, Honolulu, HI 96813, (808) 599— 
4383 Mr. Wayne Rogers, Attorney at 
Law, 410 Severn Ave., Suite 313, 
Annapolis, MD. 21403, (301) 267-9200. 

i. FERC Contact: Diane M. Scire, (202) 
376-1758. 

j. Comment Date: May 3, 19839. 

k. Description of Project: The proposed 
run-of-river project consists of: (1) A 
74-foot-long, 15-foot-high diversion 
weir located approximately 5.5 river 
miles from the mouth of the Honoli’i 
Stream; (2) a 20, 350-foot-long 
penstock; (3) a powerhouse containing 
two Pelton-type turbines with a 
capacity of 7.3 megawatts; (4) a 400- 
foot-long tramission line carrying 
power from the powerhouse to the 
substation; (5) two proposed 
transmission line locations for the 
operation of the equipment at the 
intake; and (6) appurtenant facilities. 

When a Declaration of Intention is filed 
with the Federal Energy Regulatory 
Commission, the Federal Power Act 
requires the Commission to 
investigate and determine if the 
interests of interstate or foreign 
commerce would be affected by the 
project. The Commission also 
determines whether or not the project: 
(1) Would be located on a navigable 
waterway; (2) would occupy or affect 
public lands or reservations of the 
United States; (3) would utilize 
surplus water or water power from a 
government dam; or (4) if applicable, 
has involved or would involve any 
construction subsequent to 1935 that 
may have increased or would increase 
the project's head or generating 
capacity, or have otherwise 
significantly modified the project's 
pre-1935 design or operation. 

1. Purpose of Project: Mauna Kea Power, 
Inc. will sell energy to the Hawaii 
Electric Light Company. 


m. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 


Standard Paragraphs 


B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTESTS”, “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to Dean 
Shumway, Director, Division of Project 
Review, Federal Energy Regulatory 
Commission, Room 203-RB, at the 
above-mentioned address. A copy of 
any notice of intent, competing 
application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 

D1. Agency Comments—States, 
agencies established pursuant to federal 
law that have the authority to prepare a 
comprehensive plan for improving, 
developing, and conserving a waterway 
affected by the project, federal and state 
agencies exercising administration over 
fish and wildlife, flood control, 
navigation, irrigation, recreation, 
cultural or other relevant resources of 
the state in which the project is located, 
and affected Indian tribes are requested 
to provide comments and 
recommendations for terms and 
conditions pursuant to the Federal 
Power Act as amended by the Electric 
Consumers Protection Act of 1986, the 
Fish and Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
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and Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No. 88-29, and other applicable 
statutes. Recommended terms and 
conditions must be based on supporting 
technical data filed with the 
Commission along with the 
recommendations, in order to comply 
with the requirement in section 313(b) of 
the Federal Power Act, 16 U.S.C. 8251(b), 
that Commission findings as to facts 
must be supported by substantial 
evidence. 

All other Federal, state, and local 
agencies that receive this notice through 
direct mailing from the Commission are 
requested to provide comments pursuant 
to the statutes listed above. No other 
formal requests will be made. Responses 
should be confined to substantive issues 
relevant to the issuance of a license. A 
copy of the application may be obtained 
directly from the applicant. If an agency 
does not respond to the Commission 
within the time set for filing, it will be 
presumed to have no comments. One 
copy of an agency’s response must also 
be sent to the Applicant's 
representatives. 

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtain by agencies directly from 
the Applicant. If an agency does not file 
comments within the time specified for 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency’s comments must also be sent to 
the Applicant’s representatives. 


Dated: April 3, 1989. 
Lois D. Cashell, 
Secretary. 
[FR Doc. 89-8210 Filed 4-5-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. FA86-83-001] 


Public Service Co. of Colorado; Filing 


March 30, 1989. 

Take notice that on March 13, 1989, A 
Settlement Agreement executed by the 
Commission Trial Staff (Staff) and 
Public Service Company of Colorado 
(PSCC) was filed with the Commission. 
The Settlement Agreement resolved the 
remaining contested issue resulting from 
the audit conducted by the 
Commission’s Division of Audits for the 
period of January 1, 1982 through 
December 31, 1985. The disputed issue 
concerned whether the nonfuel cost 
component of certain purchased power 
transactions was properly included in 
PSCC’s Fuel Adjustment Clause billings 
to wholesale customers. 
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Copies of this filing were served upon 
PSCC, Julesburg, Colorado-UTE Electric 
Association, Centel, the Towns of 
Burlington and Center, and the Colorado 
Public Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before April 13, 
1989. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-8207 Filed 4-5-89; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket Nos. RP68-181-007 and RP86-94- 
017) 


Sea Robin Pipeline Co.; Compliance 
Filing 


March 31, 1989. 

Take notice that on March 23, 1989, 
Sea Robin Pipeline Company (Sea 
Robin) filed certain tariff sheets in 
compliance with the Commission's order 
of February 23, 1989. 

Sea Robin states that it is making this 
compliance filing to return to its as filed 
D-2 billing determinants for purposes of 
cost allocation and rate design. Sea 
Robin also states that given the fact that 
the issue of D-2 cost allocation and rate 
design has now been set for hearing, it is 
filing pro forma tariff sheets which 
reflect D-2 rates based on annual 
contract entitlements which would be 
placed into effect prospectively 
following a full evidentiary hearing and 
final Commission order in Docket No. 
RP88-181, e¢ al. 

Sea Robin states that it is serving this 
compliance filing to its interested State 


O'Connell Engineering & Financial, inc., Danvers, MA 


Commissions and the parties to these 
proceedings. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene ora protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214, 
385.211 (1988)). All such motions or 
protests should be filed on or before 
April 7, 1989. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-8208 Filed 4-5-89; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Fossil Energy 
[ERA Docket No. 88-75-NG] 


Coastal Gas Marketing; Order Granting 
Blanket Authorization To Export 
Natural Gas 


AGENCY: Office of Fossile Energy, DOE. 
ACTION: Notice of order granting blanket 
authorization to export natural gas to 
Mexico. 


SUMMARY: The Office of Fossil Energy of 


the Department of Energy (DOE) gives 
notice that it has issued an order 
granting Coastal Gas Marketing 
(Coastal Gas) blanket authorization to 
export natural gas from the United 
States to Mexico. The order issued in 
ERA Docket No. 88-75-NG authorizes 
Coastal Gas to export up to 105 Bef of 
domestic gas for short-term and spot 
market sales over a two-year period 
beginning on the date of first delivery. 
A copy of this order is avialable for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
(202) 586-9478. The docket room is open 
between the hours of 8:00 a.m. and 4:30 


Date 


es Type of facility 
03-20-89 | Topping Cycle Cogen a 


received 
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p.m. Monday through Friday, except 
Federal holidays. 


Issued in Washington, DC, March 29, 1989. 
J. Allen Wampler, 
Assistant Secretary, Fossil Energy. 
[FR Doc. 89-8214 Filed 4-5-89; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. FE C&E 89-70; Certification 
Notice—33] 


Filing a Certification of Compliance; 
Coal Capability of New Electric 
Powerplants; O’Connell Engineering 
and Financial, inc. 


AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of filing. 


SUMMARY: Title II of the Powerplant and 
Industrial Fuel Use Act of 1978, as 
amended (“FUA” or “the Act") (42 
U.S.C. 8301 et seg), provides that no new 
electric powerplant may be constructed 
or operated as a base load powerplant 
without the capability to use coal or 
another alternate fuel as a primary 
energy source (section 201(a), 42 U.S.C. 
8311(a), Supp. V. 1987). In order to meet 
the requirement of coal capability, the 
owner or operator of any new electric 
powerplant to be operated as a base 
load powerplant proposing to use 
natural gas or petroleum as its primary 
energy source may certify, pursuant to 
section 201(d), to the Secretary of 
Energy prior to construction, or prior to 
operation as to base load powerplant, 
that such powerplant has the capability 
to use coal or another alternate fuel. 
Such certification establishes 
compliance with section 201(a) as of the 
date it is filed with the Secretary. The 
Secretary is required to publish in the 
Federal Register a notice reciting that 
the certification has been filed. One 
owner and operator of a proposed new 
electric base load powerplant has filed a 
self certification in accordance with 
section 201(d). 

Further information is provided in the 
SUPPLEMENTARY INFORMATION 
section below. 


SUPPLEMENTARY INFORMATION: The 
following company has filed a self 
certification: 


Location 


Danvers, MA. 
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Amendments to the FUA on May 21, 
1987, (Pub. L. 100-42) altered the general 
prohibitions to include only new electric 
base load powerplants and to provide 
for the self certification procedure. 


Issued in Washington, DC on March 31, 
1989. 


J. Allen Wampler, 

Assistant Secretary Fossil Energy. 

[FR Doc. 89-8213 Filed 4-5-89; 8:45 am] 
BILLING CODE 6450-01-M 


Southwestern Power Administration 


Proposed Power Rate; Opportunities 
for Public Review and Comment 


AGENCY: Southwestern Power 
Administration (SWPA) DOE. 

ACTION: Noiice of proposed Town Bluff 
power rate and opportunities for public 
review and comment. 


SUMMARY: A new hydropower project 
located in eastern Texas and-generally 
known as Town Bluff is expected to 
begin producing power commercially in 
the near future (estimated to be June 1, 
1989). As required, the Administrator, 
SWPA, has prepared an initial Power 
Repayment Study for the Town Bluff 
hydropower project which shows the 
initial level of annual revenues needed 
to meet cost recovery criteria under 
Department of Energy guidelines. These 
revenues are needed to cover annual 
expenses for marketing, additions to 
plant, major replacements and the 
operation and maintenance of the 
generating facilities at the Town Bluff 
project. The amortized expenses 
incurred for the project's design and 
construction are not included in the 
Town Bluff cost recovery rate 
calculation because those project costs 
were financed in total by the project's 
sponsor, Sam Rayburn Municipal Power 
Agency (SRMPA). The Administrator 
has also developed a proposed Town 
Bluff Rate Schedule to recover the 
required revenues. The proposed rate for 
Town Bluff would initially require an 
annual revenue of $285,444 to begin 
when Town Bluff is placed into 
commercial operation and to extend 
through September 30, 1993. 

DATE: Written comments are due on or 
before May 8, 1989. 

ADDRESS: Ten copies of the written 
comments should be submitted to the 
Administrator, Southwestern Power 
Administration, U.S. Department of 
Energy, P.O. Box 1619, Tulsa, Oklahoma 
74101. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Francis R. Gajan, Director, Power 
Marketing, Southwestern Power 


Administration, U.S. Department of 
Energy, P.O. Box 1619, Tulsa, Oklahoma 
74101, (918) 581-7529. 

SUPPLEMENTARY INFORMATION: The U.S. 
Department of Energy was created by 
an Act of the U.S. Congress, Department 
of Energy Organization Act, Pub. L. 95- 
91, dated August 4, 1977, and SWPA’s 
power marketing activities were 
transferred from the Department of 
Interior to the Department of Energy, 
effective October 1, 1977. 


SWPA markets power from 23 
multiple-purpose reservoir projects (24 
when Town Bluff comes on-line) with 
power facilities constructed and 
operated by the U.S. Army Corps of 
Engineers. These projects are located in 
the States of Arkansas, Missouri, 
Oklahoma, and Texas. Southwestern 
Power Administration’s marketing area 
includes these States plus Kansas and 
Louisiana. Of the total, 22 projects 
comprise an Integrated System and are 
interconnected through SWPA’s 
transmission system and exchange 
agreements with other utilities. The Sam 
Rayburn Dam project, located in eastern 
Texas, is not interconnected with 
SWPA’s Integrated System 
hydraulically, electrically or financially. 
Instead, the power produced by the Sam 
Rayburn Dam project is marketed by 
SWPA as an isolated project under a 
contract through which the customer 
purchases the entire power output of the 
project at the dam. The Town Bluff 
project, located on the Neches River 
downstream from the Sam Rayburn 
Dam, consists of two 4,000 KW 
hydroelectric generating units. It will 
also, like the Sam Rayburn Dam project, 
be marketed as an isolated project 
under a contract through which the 
customer, SRMPA, receives the entire 
output of the project for a period of 50 
years as a result of funding the 
construction of the hydroelectric 
facilities at the project. A separate 
power repayment study is prepared for 
each project which has a special rate 
based on its being a hydraulically, 
electrically, and/or financially isolated 
operation. 

Following Department of Energy 
Order Number RA 6220.2, the 
Administrator, SWPA, prepared an 
initial power repayment study for the 
Town Bluff project. The study indicates 
that the legal requirement to repay the 
annual expenses for marketing, 
additions to plant, major replacements 
and operation and maintenance will be 
met by the proposed initial revenue 
level. The initial revenue level, and all 
future revenue levels for 50 years, will 
not include any of the costs incurred for 
the design and construction work that 
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was financed with non-Federal funds 
provided by SRMPA. The initial Power 
Repayment Study for the isolated Town 
Biuff project shows that $285,444 
annually ($23,787 per month) is needed 
to satisfy the present financial criteria 
for repayment of the project costs. 

Opportunity is presented for 
customers and other interested parties 
to receive copies of the study and 
proposed rate schedule for the Town 
Bluff project. If you desire a copy of the 
Repayment Study Data Package for the 
Town Bluff project, submit your request 
to: Mr. Francis R. Gajan, Director, Power 
Marketing, Southwestern Power 
Administration, P.O. Box 1619, Tulsa, 
OK 74101, (918) 581-7529. 

Written comments on the Proposed 
Town Bluff Rate are due on or before 
May 8, 1989. Ten copies of the written 
comments should be submitted to the 
Administrator, Southwestern Power 
Administration, U.S. Department of 
Energy, P.O. Box 1619, Tulsa, Oklahoma 
74101. 

Following review of the written 
comments, the Adminstrator will submit 
the rate proposal and the Power 
Repayment Study for the Town Bluff 
project, in support of the proposed rates, 
to the Deputy Secretary of Energy for 
confirmation and approval on an interim 
basis and to the Federal Energy 
Regulatory Commission (FERC) for 
confirmation and approval on a final 
basis. The FERC will allow the public an 
opportunity to provide written 
comments on the proposed rate before 
making a final decision. 

Issued in Tulsa, Oklahoma, this 24th day of 
March 1989. 

].M. Shafer, 

Administrator, Southwestern Power 
Administration. 

[FR Doc. 89-8215 Filed 4-5-89; 8:45 am] 
BILLING CODE 6450-01-M 


FARM CREDIT ADMINISTRATION 


Financially Related Services; Public 
Hearing 


AGENCY: Farm Credit Administration. 


ACTION: Final notice of public hearing on 
financially related services. 


SUMMARY: The Farm Credit 
Administration (FCA) announces a 
public hearing concerning the 
availability and offering of financially 
related services to Farm Credit 
borrowers. The FCA has decided to hold 
a public hearing to solicit views on 
various issues concerning these services 
because of the potential impact that the 
availability of the services could have 
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on Farm Credit borrowers, institutions, 
and other parties. 

DATES: The hearing will begin at 10:00 
a.m., on June 14, 1989. Requests to 
appear and present testimony must be 
received by June 5, 1989. 

ADDRESS: The hearing will be held at the 
offices of the Farm Credit 
Administration in McLean, Virginia. 
Submit requests to appear and present 
testimony at the public hearing in 
writing, in triplicate, te David A. Hill, 
Secretary, Farm Credit Administration 
Board, Farm Credit Administration, 
McLean, Virginia 22102-5090. 


FOR FURTHER INFORMATION CONTACT: 
David A. Hill, Secretary to the Farm 
Credit Administration Board, Farm 
Credit Administration, McLean, Virginia 
22102-5090, (703) 883-4003, TDD (703) 
863-4444, 


SUPPLEMENTARY INFORMATION: The 
Farm Credit Act of 1971, as amended 
(the Act), states that Farm Credit 
institutions may provide technical 
assistance to borrowers, members, and 
applicants and “may make available to 
them at their option such financial [sic] 
related services appropriate the their on- 
farm and aquatic operations. .. .” 
Sections 1.12 and 2.5 of the Act (12 
U.S.C. 2020 and 2076). See also section 
3.7 of the Act for similar authority that is 
granted to banks for cooperatives (12 
U.S.C. 2128). 

The availability of financially related 
services can have a major impact of 
Farm Credit borrowers, institutions, and 
other parties. Therefore, FCA wishes to 
solicit views of borrowers, Farm Credit 
institutions, other providers of 
financially related services, and any 
other interested parties on: 

1. The need for and the availability of 
financially related services that are 
appropriate to on-farm and aquatic 
operations, including which services 
should be made available and how such 
services should be made available; 

2. The financial benefits and risks of 
offering such services through Farm 
Credit institutions, including how any 
risks may be addressed; 

3. The ability of Farm Credit 
institutions to provide such services, 
including whether there are any 
apparent or actual conflicts in the 
offering of such services; 

4. The potential impact of such 
services on credit provided by Farm 
Credit institutions; 

5. The existing sources of such 
services by providers which are not 
Farm Credit institutions; 

6. Past and present experience with 
financially related services offered by 
Farm Credit institutions; and, 

7. Related issues. 


The public hearing will be held at the 
FCA offices in McLean, Virginia, 
commencing at 10:00 a.m., on June 14, 
1989, to solicit views on the issues set 
forth above. Individuals wishing to 
appear in person to present testimony at 
the hearing must request that their name 
be placed on the calendar. The request 
must state the name, address, and 
telephone number of the person wishing 
to testify, as well as the general nature 
of the testimony they will offer. Such 
requests must be received by June 5, 
1989. Individuals will be notified by the 
FCA of acceptance of their request. 

Formal presentations will be 
restricted to 5 minutes per person. In 
order to facilitate discussion on the 
record, witnesses must submit a detailed 
or summary of the text of their 
comments prior to the hearing. 
Statements or detailed summaries must 
be received by June 5, 1989. Individuals 
who do not wish to testify in person, but 
want to submit written testimony, may 
do so. Such written testimony must be 
received by June 5, 1989. FCA will not 
accept testimony or written statements 
in connection with the hearing which 
are not confined to the topic of 
financially related services. All 
documents and testimony received by 
the FCA as part of the public hearing 
process will be made part of the public 
record and will be available for public 
inspection at the FCA’s offices in 
McLean, Virginia, after the hearing. 


Dated: April 3, 1989. 
David A. Hill, 
Secretary, Farm Credit Administration Board. 
[FR Doc. 89-8218 Filed 4—5-89; 8:45 am} 
BILLING CODE 6705-01-M 


FEDERAL MARITIME COMMISSION 
[Agreement No. 224-010828-003] 
Agreement(s) Filed; Correction 


The Federal Register Notice of March 
27, 1989 (Vol. 54, No. 57, page 12480) 
incorrectly identified the City of Los 
Angeles/Overseas Shipping Company 
Terminal Agreement as Agreement No. 
224-010828-002, appearing on page 
12481, whereas, it should have read 
Agreement No. 224-010828-003. 


By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 

Dated: April 3, 1989. 
[FR Doc. 89-8145 Filed 4-5-89; 8:45 am] 
BILLING CODE 6730-01-M 


BEST COPY AVAILABLE 


Agreemeni(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s)} pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10325. Interested parties 
may submit comments on each’ 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in section 572.603 
of Title 46 of the Code of Federal 
Regulations. Interested persons should 
consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Agreement No.: 224-010775-001. 

Title: Los Angeles Terminal 
Agreement. 

Parties: 

City of Los Angeles (City) 

American President Lines, Ltd. (APL) 
Synopsis: The Agreement provides 
that APL shall act as City’s agent in the 
collection of tariff charges for crane use 
by the City’s tenants. APL shall pay to 
the City 8.5 percent of the tariff charges 
collected for crane use, as a service 
charge for power and maintenance 

services. 

Agreement No.: 224-011092-002. 

Title: Maryland Port Administration 
Terminal Agreement. 

Parties: 


Maryland Port Administration 

ITO Corporation of Baltimore, Inc. 

Synopsis: The Agreement amends the 
basic lease to reflect the terms and 
conditions for terminal services for Hale 
Container Line’s barge calls at the South 
Locust Point Marine Terminal in the Port 
of Baltimore. The term of the Agreement 
is for three years. 

Agreement No.: 224-200232. 

Title: Maryland Port Administration 
Terminal Agreement. 

Parties: 


Maryland Port Administration 

ITO Corporation of Baltimore, Inc. 

Hale Container Line, Inc. (Hale) 

Synopsis: The Agreement provides for 
Hale to use and obtain terminal services 
at the South Locust Point Marine 
Terminal for its liner barge service in 
the Port of Baltimore. The term of the 
Agreement is for three years. 





13950 


By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 

Dated: April 3, 1989. 
[FR Doc. 89-8146 Filed 4-5-89; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y {12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than April 20, 1989. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1, David H. Kipper, Denver, Colorado; 
to acquire an additional 1.0 percent of 
the voting shares of Colonial Bancorp, 
Denver, Colorado, for a total of 19.96 
percent, and thereby indirectly acquire 
Colonial National Bank, Denver, 
Colorado. 

2. Wayne Major, Riverton, Wyoming; 
to acquire 10.44 percent of the voting 
shares of Riverton State Bank Holding 
Company, Riverton, Wyoming, for a 
total of 12.13 percent, and thereby 
indirectly acquire Riverton State Bank, 
Riverton, Wyoming, and Dubois 
National Bank, Dubois, Wyoming. 

3. Dale Sprague, Blue Mound, Kansas; 
to acquire 51 percent of the voting 
shares of Kansas Unlimited 
Investments, Inc., Pleasanton, Kansas, 
and thereby indirectly acquire Bank of 
Pleasanton, Pleasanton, Kansas. 

Board of Governors of the Federal Reserve 
System, March 31, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

{FR Doc. 89-8131 Filed 45-89; 8:45 am] 
BILLING CODE 6210-01-M 


MidAmerica Bank Corp., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 20, 
1989. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. MidAmerica Bank Corporation, 
Somerville, New Jersey; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Mid 
Jersey National Bank, Somerville, New 
Jersey. 

B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. St. Criox Valley Bancshares, Inc., 
Bloomington, Minnesota; to merge with 
Stillwater Bancorporation, Inc., 
Stillwater, Minnesota, and thereby 
indirectly acquire Cosmopolitan State 
Bank, Stillwater, Minnesota. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Central of Kansas, Inc., Junction 
City, Kansas, and Central of Kansas V, 
Inc., Junction City, Kansas; to acquire 
100 percent of the voting shares of 
Durham State Bank, Durham, Kansas. 

2. New Hampton Bancshares, Inc., 
Albany, Missouri; to merge with 
Security Bancshares, Inc., Albany, 
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Missouri, and thereby indirectly acquire 
Bank of Gallatin, Gallatin, Missouri. 

3. Security Exchange Bancorp, Inc., 
Duncan, Oklahoma; to acquire 28.96 
percent of the voting shares of American 
National Bank of Duncan, Duncan, 
Oklahoma. 

Board of Governors of the Federal Reserve 
System, March 31, 1989. 


Jennifer J. Johnson, 
Associate Secretary of the Board. 


{FR Doc. 89-8132 Filed 4-5-89; 8:45 am] 
BILLING CODE 6210-01-M 


Wells Fargo & Co.; Acquisition of 
Company Engaged in Permissible 
Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23 (a)(2) or (f) of 
the Board's Regulation Y (12 CFR 225.23 
(a}(2) or (f)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act 12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 


The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the sedlination 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than April 28, 1989. 
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A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Wells Fargo & Company, San 
Francisco, California; to acquire certain 
assets of Wells Fargo Mortgage and 
Equity Trust, San Francisco, California, 
and thereby engage in making, 
acquiring, and servicing commercial real 
estate loans pursuant to § 225.25{b)(1)} of 
the Board’s Regulation Y. 

Board of Governors of the Federal Reserve 
System, March 31, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-8133 Filed 4-5-89; 8:45 am} 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 89F-0079} 


National Starch and Chemical Corp.; 
Filing of Food Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that National Starch and Chemical Corp. 
has filed a petition proposing that the 
food additive regulations be amended to 
provide for the safe use of the sodium 
salts of sulfonated styrene and maleic 
anhydride copolymers as boiler water 
additives. 

FOR FURTHER INFORMATION CONTACT: 
John W. Gordon, Center for Food Safety 
and Applied Nutrition (HFF-334), Food 
and Drug Administration, 200 C Street 
SW., Washington, DC 20204, 202-426- 
5487. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (section 409(b)}(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5)})), notice is given that 
National Starch and Chemical Corp. of 
Finderne Ave., P.O. Box 6500, 
Bridgewater, NJ 08807, has filed a 
petition (FAP 9A4138), proposing that 
the food additive regulations be 
amended to provide for the safe use of 
the sodium salts of sulfonated styrene 
and maleic anhydride copolymers as 
boiler water additives. 

The potential environmental! impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 


published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: March 29, 1989. 
Richard J. Ronk, 
Acting Director, Center for Food Safety and 
Applied Nutrition. 
[FR Doc. 89-8153 Filed 45-89; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 89F-0078} 


Velsicol Chemical Corp.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA} is announcing 
that Velsicol Chemical Corp. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of a mixture of cis and 
trans-1,4- 
cyclohexanedimethanoldibenzoate as a 
component of adhesives used in the 
manufacture of packaging intended to 
contact food. 


FOR FURTHER INFORMATION CONTACT: 
Andrew D. Laumbach, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C 
Street, SW., Washington, DC 20204, 202- 
472-5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug and Cosmetic 
Act (section 409{b){5), 72 Stat. 1786 (21 
U.S.C. 348(b}(5))); notice is given that a 
petition (FAP 9B4139}, has been filed by 
Velsicol Chemical Corp., 5600 N. River 
Rd., Rosemont, IL 60018-5119, proposing 
that § 175.105 Adhesives (21 CFR 
175.105) be amended to provide for the 
safe use of a mixture of cis- and trans- 
1,4-cyclohexanedimethanoldibenzoate 
as a component of adhesives used in the 
manufacture of packaging intended to 
contact food. 

The potential environmental impact of 
this action is being reviewed. if the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: March 29, 1989. 

Richard J. Ronk, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 89-8154 Filed 45-89; 8:45 ani} 
BILLING CODE 4160-01-M 


[FDA 225-89-4003] 


Memorandum of Understanding 
Between the Food and Drug 
Administration and the Ministry of 
Welfare, Health, and Cultural Affairs of 
the Netherlands 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is providing 
notice of a memorandum of 
understanding (MOU) between FDA and 
the Ministry of Welfare, Health, and 
Cultural Affairs of the Netherlands. This 
MOU describes the mutual concerns of 
FDA and the Netherlands in ensuring 
the quality and integrity of safety 
evaluation data that support the 
approval of applications for research or 
marketing permits for human and animal 
drugs. The parties recognizes that such 
data must be collected under the 
principles of Good Laboratory Practice 
(GLP) that are internationally 
recognized and that such laboratories 
should be monitored by effective 
national inspection programs. 


DATE: The agreement became effective 
December 20, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Walter }. Kustka, Intergovernmental and 
Industry Affairs Staff (HFC-50), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857 301-443-1583. 


SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 20.108{c), which 
states that all written agreements and 
memoranda of understanding between 
FDA and others shall be published in 
the Federal Register, the agency is 
publishing this memorandum of 
understanding. 


Date: Mareh 29, 1989. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
Memorandum of Understanding 
Between the Food and Drug 
Administration Department of Health 
and Human Services The United States 
of America and the Ministry of Welfare, 
Health and Cultural Affairs the 
Netherlands on Good Laboratory 
Practice 


I. Purpose 


The? signatory parties of the United 
States of America and The Netherlands 


? Acting also on behalf of the Ministry of : 
Agriculture and Fisheries, the Ministry of Econoniic 
Affairs, the Ministry of Housing, Physical Planning 
and Environment, and the Ministry of Sociab Affairs 
and Employment. 
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have a concern for assuring and quality 
and integrity of safety evaluation data 
that support the approval of applications 
for research and/or marketing permits 
for human and animal drugs. The parties 
recognize that such data must be 
collected under principles of Good 
Laboratory Practice (GLP) that are 
internationally recognized and that 
laboratories so engaged should be 
monitored by effective national 
inspection programs. Accordingly, this 
Memorandum of Understanding 
provides for: 

(a) Reciprocal recognition of each 
country’s GLP program, 

(b) Mutual acceptance of test data 
collected in either country for evaluation 
of safety, and 

(c) Implementation of procedures for 
continuing cooperation between the 
countries. 

Inspections of nonclinical laboratories 
are to be carried out by the respective 
national authorities. 


I. Background 


Safety evaluation data submitted for 
consideration to one national authority 
are frequently based on studies 
conducted by laboratories located in 
ancther country. Therefore, the 
standards observed by those 
laboratories that conduct nonclinical 
safety studies which are submitted to 
the authorities of the other country 
should be in accordance with principles 
of good laboratory practice. When the 
safety evaluation data submitted to a 
national authority originate from a 
laboratory within the other country, the 
national authority of the country of 
origin should be able to provide the 
other with information that assures that 
the laboratory is operated-in accordance 
with good laboratory practice. 

The GLP authorities in both the 
United States of America and The 
Netherlands have established national 
programs of inspection to verify the 
compliance of laboratories with the 
principles of GLP. These principles and 
the inspection programs are in accord 
with the Decision of the Council of the 
Organization for Economic Cooperation 
and Development (OECD) on “The 
Mutual Acceptance of Data in the 
Assessment of Chemicals” (May 12, 
1981) including Annex 2, “OECD 
Principles of Good Laboratory Practice.” 
These standards and procedures are 
consistent with the July 26, 1983 
Recommendation of the OECD Council 
on “The Mutual Recognition of 
Compliance with Good Laboratory 
Practice.” 


A; Good Laboratory Practices 


Both parties have published 
comparable standards of good 
laboratory practice that encompass 
nonclinical laboratory studies for safety 
evaluation of human and animal drugs. 

The inspectors of the Food and Drug 
Administration (FDA) will rely on 
regulations relating to Good Laboratory 
Practice for Nonclinical Laboratory 
Studies (21 CFR Part 58) in evaluating 
the laboratories and auditing the data 
from the studies conducted in the United 
States of America. 

The inspectors of the Ministry of 
Welfare, Health and Cultural Affairs 
will rely on “Beginselen voor goede 
laboratoriumpraktijk,” [Regulations for 
Good Laboratory Practice] published at 
Staatsblad 1986 592, in evaluating the 
laboratories and auditing the data from 
the studies conducted in The 
Netherlands. 


B. National Inspection Programs 


Both parties assess compliance of a 
laboratory with the standards of good 
laboratory practice by having a trained 
government inspector conduct a 
laboratory inspection approximately 
once every two years. The inspection 
programs permit assessment of current 
laboratory operations as well as the 
audit of final reports of selected studies. 
Laboratories are generally notified in 
advance and inspectional procedures 
are mutually consistent between the 
parties. A report of the results of the 
inspection is prepared that describes 
laboratory operations and addresses 
compliance with GLP. 


C. Compliance 


Both parties have established 
satisfactory procedures for compliance 
with the standards of good laboratory 
practice. The procedures include, for 
example, notifying a laboratory of the 
deficiencies observed, and requesting 
corrective action within a specified time 
frame. Failure to correct deficiencies is 
dealt with by the Food and Drug 
Administration and the Ministry of 
Welfare, Health and Cultural Affairs in 
a variety of ways that include the 
rejection of specific studies from 
scientific consideration. The Food and 
Drug Administration may disqualify 
laboratories, whereas the Ministry of 
Welfare, Health and Cultural Affairs 
rejects specific studies or certification of 
compliance to laboratories that fail to 
take corrective action when informed of 
deficiencies. 


III. Substance of the Understanding 
A. The parties agree that: 
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1. Adherence to adequate standards 
of good laboratory practice is essential 
to the conduct of high quality safety 
testing; 

2. A national program of periodic 
inspections conducted by a trained 
inspectorate is required to monitor 
adherence to the standards of good 
laboratory practice; 

3. Appropriate compliance procedures 
are necessary to assure adherence to the 
standards of good laboratory practice; 

4. Studies conducted in accordance 
with the respective standards of good 
laboratory practice promulgated by 
either country are to be acceptable to 
both parties for evaluation of safety. 

B. Each party will: 

1. Inform the other party of changes in 
their good laboratory practice standards 
and their national inspection program; 

2. Provide the other party, regularly, 
with the names and addresses of 
nonclinical laboratories operating 
within their country, the dates the 
laboratories were inspected, and their 
compliance designation; 

3. Provide upon request of the other 
party, further information regarding 
whether or not a specific laboratory or 
study is in compliance with the good 
laboratory practice standards; 

4. Honor a request by the other party 
to conduct a GLP inspection or data 
audit at a specified nonclinical 
laboratory whenever: 

(a) There is serious concern about the 
quality and integrity of the data 
submitted to either country, 

(b) An inspection has not yet been 
performed within the last two (2) years, 
or 

(c) An approval of an application for 
research and/or marketing permit is 
pending based upon tests performed in a 
specified testing facility which are 
important to granting the approval. 

In exceptional situations in which the 
requesting party can justify a special 
concern, the requesting party may 
designate one or more of its scientists to 
participate in the audit of a study. 

5. Participate as an observer in an 
inspection of a laboratory conducted by 
the authorities in the other country, with 
the consent of the laboratory concerned, 
on occasion in order to maintain a 
continuing understanding of the other 
party's inspectional procedures. These 
inspections are to alternate between the 
United States of America and The 
Netherlands, and 

6. Recognize the need to protect from 
public disclosure data and information 
that are exchanged between the parties 
and that fall within the definition of a 
trade secret, or confidential commercial 
or financial information. If there is a 
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request from the public for any such 
information obtained from the other 
party, that party will be notified of the 
request prior to release of any 
information and given an opportunity for 
consultation. 


IV. Participating Parties 


A. Food and Drug Administration, 5600 
Fishers Lane, Rockville, Maryland 
20857 

B. Ministry of Welfare, Health and 
Culture, P.O. Box 5406, 2280 HK 
Rijswijk, The Netherlands 


V. Liaison Officers 


The parties respectively appoint the 
following officials to serve as liaison 
officers for all communicatioins 
regarding matters relative to the 
Memorandum of Understanding. 

A. For:the Food and Drug 
Administration: Director, Division of 
Compliance Policy, Office of Regulatory 
Affairs, (currently: Mr. Ernest L. 
Brisson), 5600 Fishers Land, Rockville, 
Maryland 20857. 

B. For the Ministry of Welfare, Health 
and Cultural Affairs: Veterinary Public 
Health Inspectorate, Head Section GLP, 
(Currently: Dr. W.H. Konemann), P.O. 
Box 5406, 2280 HK Rijswijk, The 
Netherlands. 


VI. Duration 


This Memorandum of Understanding 
shall become effective on the date of the 
last signature and shall remain in effect 
until either party withdraws from it by 
written notice to the other party, such 
written notice to be delivered to the 
other party at least six months in 
advance of any such withdrawal. This 
Memorandum may be amended by 
mutual written agreement. 

Approved and Accepted for the Food and 
Drug Administration 

By: Frank E. Young 

Title: Commissioner of Food and Drugs 
Date: December 16, 1988 

Place: 

Approved and Accepted for the Ministry of 
Welfare, Health and Culture 

By: J. van Londan 

Title: Director General of Health 

Place: Rijswijk 

Date: December 20, 1988 


[FR Doc. 89-8149 Filed 4-5-89; 8:45 am] 


Public Health Service 


Office of the Assistant Secretary for 
Health, Title Vil of the Public Health 
Service Act; Delegation of Authority 


Notice is hereby given that in 


furtherance of the delegation of 
authority to the Assistant Secretary for 
Health on October 8, 1980, by the 
Secretary of Health and Human 
Services, the Assistant Secretary for 
Health has delegated all of the 
authorities under Title VII of the Public 
Health Service Act (42 U.S.C. 292 et 
seq.), as amended, pertaining to health 
research and teaching facilities and 
training of professional health personnel 
to the Administrator, Health Resources 
and Services Administration. The 
delegation excluded the authorities to 
promulgate regulations, to establish 
advisory committees and councils, to 
select members to advisory councils, 
and to submit reports to Congress or to a 
congressional committee. 

The delegation excluded section 794, 
Statistics and Annual Report. 


Redelegation 


This authority may be redelegated 
subject to section 707 of the Public 
Health Service Act. 


Prior Delegations 


This delegation superseded the March 
27, 1981, delegation to the Deputy 
Assistant Secretary for Health Research, 
Statistics, and Technology and the July 
12, 1982, delegation to the 
Administrator, Health Resources 
Administration. Provision was made for 
redelegations under Title VII to continue 
in effect providing they were consistent 
with this delegation. 


Effective Date 


This delegation became effective on March 
24, 1989. 


Ralph R. Reed, 
Acting Assistant Secretary for Health. 
Date: March 24, 1989. 


[FR Doc. 89-8138 Filed 4-589; 8:45 am] 
BILLING CODE 4160-15-M 


Office of the Assistant Secretary for 
Health; Title Vill of the Public Health 
Service Act; Delegation of Authority 


Notice is hereby given that in 
furtherance of the delegation of 
authority to the Assistant Secretary for 
Health on October 8, 1980, by the 
Secretary of Health and Human 
Services, the Assistant Secretary for 
Health has delegated all of the 
authorities under Title VIII of the Public 
Health Service Act (42 U.S.C. 296 et 
seq.), as amended, pertaining to nurse 
training to the Administrator, Health 
Resources and Services Administration, 
subject to section 856 of the Public 
Health Service Act. The delegation 
excluded the authority under section 851 
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to establish and to select members to 
the National Advisory Council on Nurse 
Training, to promulgate regulations, to 
establish advisory committees and 
councils, and to select members to 
advisory councils. 

Exercise of these authorities is subject 
to Health and Human Services policy 
and requirements for administering 
section 855 of the Public Health Service 
Act relating to the prohibition against 
discrimination by schools on the basis 
of sex. 


Redelegation 
This authority may be redelegated. 
Prior Delegations 


Provision was made for all 
delegations and redelegations under 
Title VIII to continue in effect. 


Effective Date 


This delegation became effective on March 
24, 1989. 
Ralph R. Reed, 
Acting Assistant Secretary for Health. 

Date: March 24, 1989. 
[FR Doc. 89-8139 Filed 4-5-89; 8:45 am} 
BILLING CODE 4160-15-M 


Office of the Assistant Secretary for 
Health; Title XXIV of the Public Health 
Service Act; Delegation of Authority 


Notice is hereby given that in 
furtherance of the delegation of 
authority of January 27, 1989 from the 
Secretary of Health and Human Services 
to the Assistant Secretary for Health, 
the Assistant Secretary for Health has 
redelegated the authorities delegated to 
him under Title XXIV, Part A (Formula 
Grants to States for Home and 
Community-Based Health Services) and 
Part B (Subacute Care), to the 
Administrator, Health Resources and 
Services Administration. The Assistant 
Secretary for Health also delegated to 
the Administrator, Health Resources 
and Services Administration, the 
authority under section 2441 
(Demonstration Projects for Individuals 
with Positive Test Results), excluding 
section 2441(h) of Title XXIV of the 
Public Health Service Act, as amended. 
The delegation excluded the authorities 
to issue regulations, submit reports to 
Congress or a congressional committee, 
or appoint members to an advisory 
committee. 


Redelegation 


These authorities may be redelegated. 
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Effective Date 


This delegation became effective on March 
24, 1989. 
Ralph R. Reed, 
Acting Assistant Secretary for Health. 

Date: March 24, 1989. 
{FR Doc. 89-8140 Filed 45-89; 8:45 am] 
BILLING CODE 4160-15-M 


Office of the Assistant Secretary for 
Heaith; Section 2316, Titie XXill, of the 
Public Health Service Act; Delegation 
of Authority 


Notice is hereby given that in 
furtherance of the delegation of 
authority of January 27, 1989 from the 
Secretary of Health and Human Services 
to the Assistant Secretary for Health, 
the Assistant Secretary for Health has 
redelegated the authorities delegated to 
him under section 2318, Title XXII, of 
the Public Health Service Act, as 
amended, pertaining to the Development 
of Model Protocols for Clinical Care of 
Infected Individuals to the 
Administrator, Health Resources and 
Services Administration. The delegation 
excluded the authorities to issue 
regulations, submit reports to Congress 
or a congressional commiitee, or appoint 
members to an advisory committee. 


Redelegation 
This authority may be redelegated. 
Effective Date 


This delegation became effective on March 
24, 1989. 
Ralph R. Reed, 
Acting Assistant Secretary for Health. 

Date: March 24, 1989. 
[FR Doc. 89-8141 Filed 4-5-89; 8:45 am] 
BILLING CODE 4160-15-M 


National institutes of Health 


National Cancer institute; Meeting 
(President's Cancer Panel) 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
President's Cancer Panel, National 
Cancer Institute, April 26, 1989, at 
Meharry Medical College, 1005 D. B. 
Todd, Jr. Blvd., Nashville, TN 37208. 

This meeting will be open to the 
public on April 26 from 9:00 a.m. to 12:30 
p.m. Attendance will be limited to space 
available. Agenda items will include 
reports by the Chairman, President's 
Cancer Panel, the Director, NCI, 
members of the staff of the College and 
others. 

Dr. Elliott Stonehill, Executive 
Secretary, President's Cancer Panel, 
National Cancer Institute, Building 31, 


Room 11A29, National Institutes of 

Health, Bethesda, Maryland 20892 (301/ 

496-1148) will provide a roster of the 

Panel members, and substantive 

program information upon request. 
Dated: March 28, 1989. 

Betty J. Beveridge, 

Committee Management Officer, NTH. 

[FR Doc. 89-8142 Filed 45-89; 8:45 am] 

BILLING CODE 4140-01-41 


Meeting of the Program Advisory 
Committee on the Human Genome 


Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Program Advisory Committee on the 
Human Genome on June 19 and 20, 1989, 
at the National Institutes of Health, 
Bethesda, Maryland. The meeting will 
take place from 8:30 a.m. ‘to 5:30 p.m. on 
June 19 and 20, at the Ramada Inn, 8400 
Wisconsin Avenue, Bethesda, Maryland. 
The meeting will be open to the public. 

This will be the second meeting of the 
Program Advisory Committee on the 
Human Genome. The purpose of the 
meeting is to discuss the planning, 
organization, and progress of the human 
genome project at the National Institutes 
of Health. 

Dr. Elke Jordan, Director of the Office 
of Human Genome Research, National 
Institutes of Health, Shannon Building, 
Room 201, Bethesda, Maryland 20892, 
(301) 496-0844, will furnish the meeting 
agenda, rosters of Committee members 
and consultants, and substantive 
program information upon request. 


Date: March 28, 1989. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 89-8143 Filed 4-5-89; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


[10-942-09-4730-12] 


Filing of Plats of Survey; idaho 


The plats of survey of the following 
described land, were officially filed in 
the Idaho State Office, Bureau of Land 
Management, Boise, Idaho, effective 
10:00 a.m., March 24, 1989. 

The plat representing the dependent 
resurvey of a portion of the 
subdivisional lines, and the subdivision 
of section 15, T. 63 N., R. 1 E., Boise 
Meridian, Idaho, Group No. 680 was 
accepted March 17, 1989. 

This survey was executed to meet 
certain administrative needs of the 
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Bureau of Indian Affairs, Northern Idaho 
Agency. 

The plat, in two sheets, representing 
the dependent resurvey of a portion of 
the subdivisional lines and the 
boundaries of certain mineral surveys, 
T.5.N., R. 11 E., Boise Meridian, Idaho, 
Group 707, was accepted March 16, 
1989, 

This survey was executed to meet 
certain administrative needs of this 
Bureau. 

Inquiries about this land should be“ 
sent to the Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho, 83706. 

Duane E. Olsen, : 
Chief Cadastral Surveyor for Idaho. 
March 24, 1989. 

[FR Doc. 89-155 Filed 4-5-89; 8:45 am] 
BILLING CODE 4310-66-M 


(UT-942-09-4214-10; U-65099) 


Proposed Withdrawal and Opportunity 
for Public Meeting; Utah 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice. 
SUMMARY: The Department of the Army, 
Corps of Engineers, has filed an 
application on behalf of the Department 
of the Army to withdraw 80.00 acres of 
public land to support the Army's 
training mission of the Utah Army 
National Guard. This notice closes the 
land for up to 2 years from surface entry 
and mining. The land will remain open 
to mineral leasing. 


DATE: Comments and requests for a 
public meeting must be received by July 
6, 1989. 


AppRESs: Comments and meeting 
requests should be sent to the Utah 
State Director, BLM, 324 South State 
Street, Suite 301, Salt Lake City, Utah 
84111. 

SUPPLEMENTARY INFORMATION: On 
March 17, 1989, the Department of the 
Army, Corps of Engineers, filed an 
application on behalf of the Department 
of the Army, to withdraw the following 
described public land from settlement, 
sale, location, or entry under the general 
land laws, including the mining laws, 
subject to valid existing rights: 


Salt Lake Meridian 


T. 43 S., R. 15 W., 

Sec. 21, W42NW%. 

The areas described aggregate 80.00 acres 
in Washington County. 


The purpose of the withdrawal is to 
provide the Utah Army National Guard 
with acreage to construct an armory, 
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maintenance facility, and a training area 
for weekend training purposes. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
undersigned officer of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a pubic meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the undersigned 
officer within 90 days from the date of 
publication of this notice. Upon 
determination by the authorized officer 
that a public meeting will be held, a 
notice of time and place will be 
published in the Federal Register at 
least 30 days before the scheduled date 
of the meeting. The application will be 
processed in accordance with the 
regulations set forth in 43 CFR 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the lands will be 
segregated as specified above unless the 
application is denied or canceled or the 
withdrawal is approved prior to that 
date. The temporary uses which will be 
permitted during this segregative period 
are leases, licenses, permits, rights-of- 
way, and disposal of mineral or 
vegetative resources other than under 
the mining laws. 

Dated: March 31, 1989. 

Ted Stephenson, 

Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 89-8119 Filed 4~-5-89; 8:45 am] 
BILLING CODE 4310-DQ-M 


National Park Service 


Lake Clark Subsistence Resource 
Commission; Meeting 


AGENCY: National Park Service, Alaska 
Region. 
ACTION: Notice of meeting. 


SUMMARY: The Alaska Regional Office 
of the National Park Service announces 
the forthcoming meeting of the Lake 
Clark Subsistence Resource 
Commission. Following is the tentative 
agenda: 

(1) Call to order. 

(2) Reading and approval of minutes. 

(3) Election of chairman. 

(4) Review of past commission 
activities /recommendations. 


(5) Presentation on research projects 
applicable to subsistence (Socioculture 
project, Tanaina plantlore, Tazimina 
fisheries, Mulchatna caribou, other 
wildlife studies). 

(6) Recent court decisions (Bobby 
case, Kenaitze Tribe). 

(7) Report from the chairman— 
November 1988 chairmen’s meeting. 

(8) Subsistence hunting plan. 

(a) Preparation of roster. 

(b) Regulation change to delete 
resident zones and allow use of the 
roster. 

(c) Implementation of time frame. 

(9) ADF&G comments. 

(10) New business. 

(11) Old business. 

DATE: The meeting will begin at 9:00 a.m. 
on Tuesday, May 2, 1989 and conclude 
early evening. 

aAppress: Lake Clark National Park, 
NPS residence at Port Alsworth. 

FOR FURTHER INFORMATION CONTACT: 
Bob Gerhard, Superintendent, Lake 
Clark National Park, P.O. Box 2643, 
Kenai, Alaska 99611, Phone (907) 283- 
5855. 

SUPPLEMENTARY INFORMATION: The Lake 
Clark National Park Subsistence 
Resource Commission is authorized 
under Title VIII, section 808, of the 
Alaska National Interest Lands 
Conservation Act, Pub. L. 96-487. 
Richard J. Stenmark, 

Acting Director, Alaska Region. 

[FR Doc. 89-8191 Filed 4-5-89; 8:45 am] 
BILLING CODE 4310-70-m 


INTERSTATE COMMERCE 
COMMISSION 


[No. 40211] 


Americoach Tours, Ltd.—Exemption 
From Tariff Filing Requirements 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of proposed exemption. 


summary: Americoach Tours, Ltd., a 
passenger motor contract carrier, seeks 
exemption from the tariff filing 
requirements of 49 U.S.C. 10702, 10761, 
and 10762. The Commission has issued a 
decision proposing to grant an 
exemption for existing and future 
contracts. The petition for exemption 
from the tariff filing requirements may 
be inspected at the Public Docket Room 
(Room 1227) of the Commission in 
Washington, DC. Any interested party 
may file a comment in this proceeding. 
DATES: Comments are due on or before 


April 21, 1989. If no timely filed adverse 
comments are received, the sought relief 
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will automatically become effective at 
the close of the comment period. If 
opposition comments are filed, the 
comments will be considered, and, 
within 20 days of the close of the 
comment period, the Commission will 
issue a final decision. 
ADDRESSES: Send an original and 10 
copies of comments referring to No. 
40211 to: Office of the Secretary, Case 
Control Branch, Room 1324, Interstate 
Commerce Commission, Washington, 
DC 20423. 
FOR FURTHER INFORMATION CONTACT: 
].R. Hodge, (202) 275-7890 
or 

Richard Felder, (202) 275-7291 
(TDD for hearing impaired: (202) 275- 

1721.) 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, or 
call, or pick up in person from: Dynamic 
Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building 
Washington, DC 20423. Telephone: (202) 
289-4359/4357. (Assistance for the 
impaired is available through TDD 
services (202) 275-1721). 


Decided: March 30, 1989. 


By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lamboley, and Phillips. 


Noreta R. McGee, 

Secretary. 

[FR Doc. 89-8181 Filed 4-5-89; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Jack H. Pincus, M.D.; Denial of 
Application for Registration 


On January 19, 1988, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause proposing to deny the 
application for registration submitted by 
Jack H. Pincus, M.D., 3745 Evergreen 
Drive, Monroeville, Pennsylvania, dated 
March 21, 1988. The Order to Show 
Cause alleged that Dr. Pincus’ 
registration would be inconsistent with 
the public interest as that term is used in 
21 U.S.C. 823(f} and 824(a)(4). 

A returned registered mail receipt 
indicates that the Order to Show Cause 
was received by Dr. Pincus on January 
27, 1989. More than thirty days have 
passed since the Order to Show Cause 
was received and the Drug Enforcement 
Administration has received no 
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response thereto. Therefore, the 
Administrator concludes that Dr. Pincus 
has waived his opportunity for a hearing 
on the issues raised in the Order to 
Show Cause and, pursuant to 21 CFR 
1301.54{d) and 1301.54(e), enters this 
final order based on the information 
contained in the DEA investigative file. 
21 CFR 1301.57. 

The Administrator finds that in June 
1978, Dr. Pincus was indicted in the 
United States District Court for the 
Western District of Pennsylvania and 
charged with two counts of conspiracy 
in violation of 21 U.S.C. 846, and 
fourteen counts of illegal distribution of 
controlled substances in violation of 21 
U.S.C. 841(a}{1). On January 8, 1979, Dr. 
Pincus was convicted, after entering a 
plea of guilty to one count of illegal 
distribution of controlled substances 
and one count of conspiracy. He was 
sentenced to nine months imprisonment 
on each count and fined $5,000 on each 
count. The remaining fourteen counts 
were dismissed based on a plea 
agreement. 

The Pennsylvania Board of Medical 
Education and Licensure also revoked 
his state medical license on September 
12, 1979, based on the convictions 
discussed above. His state medical 
license was reinstated on June 24, 1982, 
with certain restrictions including a 
three year probation. On July 30, 1984, 
Dr. Pincus submitted a new application 
for registration to DEA. Dr. Pincus’ 
previous registration expired on March 
31, 1979, and was not renewed by him. 
On December 3, 1986, the Administrator 
ordered that the application submitted 
by Dr. Pincus be denied because of his 
1979 felony drug conviction. See Jack H. 
Pincus, M.D., Docket No. 84-49, 51 FR 
3520 (1986). Dr. Pincus’ application for 
registration was denied following an 
administrative hearing in Washington, 
DC, in which he was permitted to 
present evidence on his behalf. 

Facts revealed during the denial 
proceedings are appropriately 
considered here. Testimony presented at 
that administrative hearing established 
that Dr. Pincus’ 1979 conviction was the 
result of an investigation which began in 
1977 when the DEA Pittsburgh Resident 
Office learned that Respondent was 
writing an enormous number of 
prescriptions for Didrex, a Schedule II] 
stimulant controlled substance. In 
August 1978, a DEA Diversion 
Investigator conducted a prescription 
survey of six pharmacies in the 
Monroeville, Pennsylvania area. The 
survey revealed that during an 18-month 
period, Respondent prescribed 
approximately 475,000 dosage units of 
Didrex 50 mg. tablets and 34,750 dosage 


units of Fastin and Ionamin tablets and 
capsules, both Schedule IV stimulant 
controlled substances. The quantities of 
stimulants prescribed by Dr. Pincus far 
exceeded any legitimate prescribing 
levels. Many of the prescriptions were 
written in fictitious names. Each of the 
drugs prescribed by Dr. Pincus were 
highly abused in the Pittsburgh area at 
that time. 

Further evidence presented at the 
hearing revealed that large numbers of 
women, generally between the ages of 
15 and 28 years old, would arrive at 
various pharmacies at the same time 
bearing prescriptions written by Dr. 
Pincus for Didrex, Fastin and Ionamin. 
One young woman interviewed by a 
DEA Special Agent and a Pittsburgh city 
police officer stated that she had been 
receiving Didrex prescriptions from Dr. 
Pincus from the time she was fifteen 
years old. She weighed 125 pounds the 
first time she received a prescription for 
Didrex, an anorectic. This young woman 
was hospitalized as a result of a Didrex 
overdose. Dr. Pincus did no more than 
take her blood pressure before issuing 
her a prescription for Didrex at her 
request on the initial and three 
subsequent visits. 

A DEA Special Agent went to Dr. 
Pincus’ office on Apri! 27, 1978, posing 
as a patient seeking to lose weight. The 
Special Agent was a 27-year-old woman 
who was 5’6” tall and weighed 125 
pounds. The Agent timed other 


“patients” in their consultations with Dr. 


Pincus. The visits lasted between 45 
seconds and three minutes, an average 
visit lasting one minute. Other persons 
left the examining room with 
prescriptions in their hands. 

During the Agent's visit, Dr. Pincus 
wrote a prescription for 100 Didrex 50 
mg. and a diuretic for her. The 
Administrator finds that there was no 
therapeutic need for these prescriptions. 
The Agent was wearing a Medic-Alert 
bracelet indicating that she had an 
irregular heart valve. This condition 
would have been observable by Dr. 
Pincus had he listened to her heart with 
a stethoscope, but he did not do so. 
Didrex should not be prescribed to 
patients with the Agent's heart 
condition. The Medic-Alert bracelet was 
clearly visible but Dr. Pincus did not ask 
the Agent about it. Dr. Pincus himself 
admitted at the hearing that a person of 
the Agent's height and weight would 
have no need to lose weight and, 
therefore, had no need for Didrex. 

The Agent returned to Dr. Pincus’ 
office on May 11, 1978, June 1, 1978, June 
12, 1978, and June 29, 1978. Each time, 
Dr. Pincus prescribed Fastin or Tenuate, 
another stimulant controlled substance. 
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At no time did Dr. Pincus conduct a 
physical examination of the Agent. 
When the Agent returned on June 15, 
1978, with a confidential informant, a 
young woman in her twenties, Dr. 
Pincus first grabbed the informant's 
midriff and said, “Come over here,” 
pulling her toward him. On May 11, 
1978, after the Agent asked for more 
Didrex, Dr. Pincus wrote her a 
prescription for 30 dosage units of Fastin 
30 mg., saying that he could not give her 
a prescription since “they are watching 
those.” When he issued the Fastin 
prescription, he told the Agent he would 
mark on her patient record that she had 
a reaction to the Didrex, in order to 
“cover” himself. Like the other visits, 
this one lasted no more than two 
minutes. Based upon the evidence 
presented at the hearing, the 
Administrator concluded that there was 
a lawful basis for denial of the 
application and therefore denied Dr. 
Pincus’ application. 

In addition to Dr. Pincus’ 1979 felony 
conviction relating to controlled 
substances, on March 16, 1978, in the 
United States District Court for the 
Western District of Pennsylvania, Dr. 
Pincus was also convicted, following a 
guilty plea, of mail fraud, in violation of 
18 U.S.C. 1341. This conviction resulted 
from his scheme to defraud insurance 
companies of several thousand dollars 
by charging for medical services never 
performed. Dr. Pincus was fined $8,000 
and briefly incarcerated for this crime. 
After this conviction Dr. Pincus 
cooperated with the Federal 
Government in an ongoing mail fraud 
investigation from 1979 to 1983. 

The Administrator notes that from 
1979 to 1987, Dr. Pincus did not have any 
medical practice. Moreover, Dr. Pincus 
has no current medical practice. When 
DEA Investigators attempted to verify 
Dr. Pincus’ accounts of his activities 
from 1979 to 1987, they found numerous 
discrepancies. Dr. Pincus stated that he 
had contributed 500 voluntary hours to 
the Allegheny East Mental Health and 
Mental Retardation Center pursuant to 
his agreement with the State Board of 
Licensing. The Center, however, 
indicated that Dr. Pincus only donated 
approximately 270 hours. Investigators 
also found that Dr. Pincus made 
inaccurate statements on his application 
for a DEA Certificate of Registration. Dr. 
Pincus indicated on that application that 
he had firm commitments for work from 
two medical clinics. When questioned 
by DEA Investigators, however, Dr. 
Pincus admitted that he had, in fact, no 
firm commitments for work. 

The Administrator may deny an 
application for registration if he 





Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Notices 


determines that such registration would 
be inconsistent with the public interest. 
The factors to be considered in 
determining whether the registration 
would be in the public interest are 
enumerated in 21 U.S.C. 823(f}. Two of 
the factors to be considered include the 
applicant's experience in dispensing 
controlled substances and the 
applicant's conviction record under 
Federal laws relating to the dispensing 
of controlled substances. All factors 
need not be present for the 
Administrator to deny an application for 
registration. Instead, the Administrator 
may accord each factor the weight he 
deems appropriate in determining the 
public interest. See Paul Stepak, M.D., 
51 FR 17556 (1986). 

In this instance, there is no question 
that Dr. Pincus has a lengthy history of 
controlled substance violations. The 
same logic which compelled the 
Administrator to deny Dr. Pincus’ first 
application must also control here. Dr. 
Pincus flagrantly abused his prescribing 
privileges and wrote huge numbers of 
prescriptions for controlled substances. 
Most of the persons who received these 
prescriptions were young people, some 
as young as 15 years old. Dr. Pincus 
constructed a flimsy mask of a bariatric 
practice behind which to hide his 
unlawful practice of prescribing 
controlled substances to young women. 
The prescriptions were issued for no 
legitimate justification and outside the 
scope of his professional practice. The 
Administrative Law Judge's opinion in 
the 1985 hearing remains pertinent in the 
present proceedings: 


Dr. Pincus showed an extraordinarily 
callous disregard for the extent to which he 
endangered the health of those immature 
individuals. He showed complete disregard 
for his responsibility as a healer, licensed to 
dispense potentially dangerous drugs for 
therapeutic purposes. 

Jack H. Pincus, M.D., Docket No. 84-49, 51 FR 
3520 (1986). 


Dr. Pincus offers no evidence in 
mitigation. Apparently he believes he 
should be registered because, as he 
states on his DEA application, he feels 
he has paid his dues and would like to 
get on with his career. However, the 
Drug Enforcement Administration is 
charged with protecting the public 
interest, not ensuring that practitioners 
who have violated the law can continue 
their medical careers. Dr. Pincus has 
presented no new evidence which would 
indicate that he can be entrusted with a 
DEA registration. In fact, the only 
comments he has made, which appeared 
on his application for registration, 
proved to be false. Dr. Pincus’ 
conviction record, for unlawful 


distribution of controlled substances, 
conspiracy, and for fraud, after bilking 
thousands of dollars from insurance 
carriers, is evidence that Dr. Pincus 
cannot operate under the laws and 
regulations which guide his profession. 

Dr. Pincus wants to return to an 
unsupervised practice of medicine, the 
very situation that led to his convictions. 
The Administrator finds that there is no 
reasonable assurance that, if he is 
registered now by DEA, Dr. Pincus 
would not revert to his former 
irresponsible practices. To register Dr. 
Pincus in the face of his extensive 
history of violative behavior would 
clearly be inconsistent with the public 
interest. 

Having concluded that Dr. Pincus’ 
registration would be inconsistent with 
the public interest, the Administrator of 
the Drug Enforcement Administration, 
pursuant to the powers vested in him by 
21 U.S.C. 823 and 824 and 28 CFR 
0.100(b), orders that the application for 
registration executed by Jack H. Pincus, 
M.D., on March 21, 1988, be, and it 
hereby is, denied. 


This order is effective April 6, 1989. 
John C. Lawn, 
Administrator. 


Dated: March 31, 1989. 
[FR Doc. 89-8144 Filed 4~5—89; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR 
Bureau of Labor Statistics 


Business Research Advisory Council; 
Meetings and Agenda 


The regular Spring meetings of the 
Board and Committees of the Business 
Research Advisory Council will be held 
on April 25 and 26, 1989. The Business 
Research Advisory Council advises the 
Bureau of Labor Statistics with respect 
to technical matters associated with the 
Bureau's programs. Membership 
consists of technical officers from 
American business and industry. : 

The schedule and agenda for the 
meetings are as follows: 


Tuesday, April 25, 1989 


10:00 a.m.—Committee on Productivity/ 
Foreign Labor—Room N-3437 A & B 


1. Results of the Hours at Work Survey 
and future plans 

2. Department to Ministry Program on 
Productivity (work with Israel, China 
and Russia) 

3. ILO convention on labor statistics 

4. International Productivity Service 

5. Update on 2-digit multi-factor 
productivity work 


6. Other business 


10:00 a.m.—Committee on Price 
Indexes—Room S-5215 A & B 


1. CPI review 

2. IPP Monthly Pricing 
3. CE review 

4. Other business 


1:30 p.m.—Committee on Occupational 
Safety and Health Statistics—Room N-- 
3437 A&B 


1. Program redesign 
a. Status of current pilot surveys 
b. Guidelines 
c. Fatalities 
d. Illnesses 
2. Annual Survey Bulletin 
3. SDS status 
4. WIR status 
5. Other business 


2:00 p.m.—Committee on Employment 
and Unemployment—Room S-5215 A & 
B 


1. Comparison of employment data from 
two surveys. The recent divergence of 
counts of employment in the survey of 
households and in the monthly survey 
of establishments has caused concern 
about the direction and strength of the 
economy. BIS staff will discuss the 
known reasons for the discrepancies. 

. Committee update on the Business 
Establishment List Program 
. BLS response to the committee’s 
October questions on: 
a. Vacancy survey 
b. Job tenure data 
c. Occupational tenure data 

4. Continuation of discussion on plans 
for the Current Population Survey 
Redesign 

5. Other business 


Wednesday, April 26, 1989 


9:30 a.m.—Committee on Compensation 
and Working Conditions (formerly 
Wages and Industrial Relations)—Room 
S-4215A&B 


1. Review of work in progress 

2. Update on the survey of white-collar 
pay and benefits 

3. Linking the Employment Cost Index 
and the Employment Benefit Survey 

4. Discussion of an experimental model 
on health care claims 

5. Other business 


1:30 p.m.—Board of the Business 
Research Advisory Council—Room S- 
4215A&B 


1. Chairpersons opening remarks 
2. Commissioner's remarks 
3. Committee reports 
a. Productivity/Foreign Labor 
b. Price Indexes 
c. Occupational Safety and Health 
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d. Employment and Unemployment 
e. Compensation and Working 
Conditions 
4. Other business 
5. Chairperson's closing remarks. 

The meetings are open to the public. It 
is suggested that persons planning to 
attend these meetings as observers 
contact Janice D. Murphey, Liaison, 
Business Research Advisory Council on 
Area Code (202) 523-1347. 

Signed at Washington, DC the 24th day of 
March 1989. 

Janet L. Norwood, 

Commissioner of Labor Statistics. 

{FR Doc. 89-8175 Filed 4-5-89; 8:45 am] 
BILLING CODE 4510-24-m 


Employment Standards 
Administration, Wage and Hour 
Division 


Child Labor Advisory Committee 
Meeting 


meetings of the Child Labor Advisory 
Committee (the Committee) will be held 
from 9:00 a.m. to 5:00 p.m. in Room S- 
4215 A,B,C. On May 11, 1989, the 
Committee will meet from 9:00 a.m. to 
5:00 p.m., this meeting will be held in 
Room S—4215 A,B,C, Frances Perkins 
Building, Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC. 


May 10 
Subcommittee Meetings 


The Subcommittee on Child Labor 
Regulation No. 3 will consider what 
occupations should be permitted for 14- 
and 15-year-olds. 

The Subcommittee on Hazardous 
Occupations Order No. 11, will continue 
its considerations of whether specific 
bakery machinery should be covered by 
this Order; whether cleaning of certain 
machine parts should be permitted for 
16- and 17-year-olds if the machine is 
disassembled and reassembled by 
someone 18 years of age or older; and 
whether certain power-driven machines 
should be prohibited when used on 
products other than bakery goods, such 
as for mixing vegetables. This 
Subcommittee will also continue 
considering whether an exception from 
the Order should be provided for certain 
power-driven machines which are 
equipped with protective guards, have 
certain safety features, or have design 
characteristics which remove hazards. 

The Subcommittee on HO 12 will 
continue to consider if a revision in 
Order 12 is necessary to cover all scrap- 


On May 10, 1989, three Subcommittee 


paper baling operations regardless of 
whether baled paper is ultimately 
remanufactured or if it is disposed of as 
waste. This Subcommittee will also 
consider whether this HO should 
prohibit the operation of a paper 
shredder, and whether various other 
machines should be added to or deleted 
from the Order. 


May 11 


The Committee's agenda includes the 
following: Call to Order 

Approval of Minutes from October 
1988 meeting. 

Election of Officers 

Old Business—Subcommittee Reports 
and Discussions 

Adjournment 

Members of the public are invited to 
attend the proceedings. However, 
seating is limited at Subcommittee 
meetings. Data, views, or arguments 
pertaining to the business before the 
Committee must be received by Ms. Nila 
Stovall, Chief, Branch of Child Labor 
Programs, in writing by April 28, 1989. 
Twenty-six copies are needed for 
distribution to the members and for 
inclusion in the meeting minutes. 

Telephone inquiries concerning this 
meeting should be directed to Ms. 
Stovall, Room S-3510, Frances Perkins 
Building, 200 Constitution Avenue NW., 
Washington, DC 20210; telephone: (202) 
523-7640. 


Signed at Washington, DC., this 29th day of 
March 1989. 
Paula V. Smith, 
Administrator. 
[FR Doc. 89-8193 Filed 45-89; 8:45 am] 
BILLING CODE 4510-27-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[89-24] 


NASA Advisory Council (NAC), 
Commercial Programs Advisory 
Committee; Meeting. 


AGENCY: National Aeronautics and 
Space Administration. 

ACTION: Notice of meeting; revised 
agenda. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NAC, Commercial Programs Advisory 
Committee. 


DATE AND Time: April 12, 1989, 8:15 a.m. 
to 3 p.m. 
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appress: American Institute of 
Aeronautics and Astronautics, 10th 
Floor, Conference Room A, 901 D Street 
SW., Washington, DC 20024. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Barbara Stone, Office of Commercial 
Programs, National Aeronautics and 
Space Administration, Washington, DC 
20546, 202/453-8720. 


SUPPLEMENTARY INFORMATION: The 
Commercial Programs Advisory 
Committee is concerned with the overall 
NASA program supporting the 
commercial development of space, both 
relevant policies and program scope and 
content. The Committee is chaired by 
Mr. Edward Donley and is currently 
composed of 17 members. 

The meeting will be closed to the 
public from 10 a.m. to 3 p.m. for a 
discussion of matters which are likely to 
disclose trade secrets and commercial 
or financial information obtained from a 
person, and privileged or confidential. 
Since this discussion will be concerned 
with matters listed in 5 U.S.C. 552b{c)(4), 
it has been determined that the meeting 
be closed to the public for this period of 
time. Prior to the closed session, the 
meeting will be open to the public up to 
the seating capacity of the room, which 
is approximately 40 persons including 
the Committee members and other 
participants. 


Type of Meeting 


Open—except for a closed session as 
noted in the agenda below. NASA 
published in the Federal Register notice 
number 89-22 (54 FR 12694) on March 
28, 1989. The agenda for this meeting has 
been revised to read as follows: 


Agenda 

April 12, 1989 

8:15 a.m.—Welcome. 

8:45 a.m.—Commercial Program 
Update. 

10 a.m.—Closed Session. 

3 p.m.—Adjourn. 

March 31, 1989. 
Philip D. Waller, 
Director, General Management. 
[FR Doc. 89-8185 Filed 4-5-89; 8:45 am] 
BILLING CODE 7510-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 


Agency information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. 


ACTION: Notice. 
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SUMMARY: The National Endowment for 
the Arts (NEA) has sent to the ‘Office of 

‘ Management and Budget (OMB) the 
following proposal for the collection of 
information under the provisions of the 

. Paperwork Reduction Act (44 U.S.C. 
Chapter 35). ; 

: DATE: Comments on this information 
collection must be submitted by May 8, 
1989. 

ADDRESSES: Send comments to Mr. Jim 
Houser, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., Room 3002, 
Washington, DC 20503; (202-395-7316). 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, Room 
203, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506 (202-682-5401). 
FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, Room 203, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401) 
from whom copies of the documents are 
available. 


SUPPLEMENTARY INFORMATION: The 
Endowment requests a review of a 
revision of a currently approved 
collection of information. This entry is 
issued by the Endowment and contains 
the following information. 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) an estimate of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: Expansion Arts Application 
Guidelines FY 1991. 

Frequency of Collection: One-time. 

Respondents: State or local 
governments; Non-profit institutions. 

Use: Guideline instructions and 
applications elicit relevant information 
from organizations that apply for 
funding under specific program 
categories. This information is 
necessary for the accurate, fair, and 
thorough consideration of competing 
proposals in the peer review process. 

Estimated Number of Respondents: 
529. 

Average Burden Hours per Response: 
20. 


91. 
Total Estimated Burden: 11,066. 
Anne C. Doyle, 


Administrative Service Division, National 
Endowment for the Arts. 


[FR Doc. 89-8195 Filed 4~5-89; 8:45 am] 
BILLING CODE 7537-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Council on the Humanities; 
Meeting 


April 3, 1989. 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, as amended) notice is hereby 
given that a meeting of the National 
Council on the Humanities will be held 
in Washington, DC on May 4-5. 1989. 

The purpose of the meeting is to 
advise the Chairman of the National 
Endowment for the Humanities with 
respect to policies, programs, and 
procedures for carrying out her 
functions, and to review applications for 
financial support and gifts offered to the 
Endowment and to make 
recommendations thereon to the 
Chairman. 

The meeting will be held in the Old 
Post Office Building, 1100 Pennsylvania 
Avenue, NW., Washington, DC. A 
portion of the morning and afternoon 
sessions scheduled on May 4-5, 1989, 
will be closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of Title 5, United States 
Code because the Council will consider 
information that may disclose: Trade 
secrets and commercial or financial 
information obtained from a person and 
privileged or confidential; information of 
a personal nature the disclosure of 
which will constitute a clearly 
unwarranted invasion of personal 
privacy; and information the disclosure 
of which would significantly frustrate 
implementation of proposed agency 
action. I have made this determination 
under the authority granted me by the 
Chairman's Delegation of Authority 
dated January 15, 1978. 

The agenda for the sessions on May 4, 
1989, will be as follows: 
8:30-9:30a.m.—Coffee for Council 

Members—Room 527 {Open to the 

Public) 


Committee Meetings 
(Open to the Public) Policy Discussion 


9:30-10:30 a.m.—Education Programs— 
Room M-14, Fellowship Programs— 
Room 316-2, General Programs— 
Room 415, Research Programs/ 
Preservation Grants—Room 315, State 
Programs/Challenge Grants—Room 
M-07 


10:30 a.m. until Adjourned—{Closed to 
the Public) Discussion of specific 
grant applications before the Council 

3:00 p.m. until Adjourned—Jefferson 
Lecture Committee—Room 430 
(Closed to the Public) Discussion of 
Jefferson Lecture Nominees 
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The morning session on May.5, 1989, 
will convene at 9:00 a.m., in the 1st Floor 
Council Room, M-09, and will be open 
to the public. The agenda for-the 
morning session will be as follows: 

(Coffee for Staff and Council members 
attending the meeting will be served 
from 8:30-9:00 a.m.) 


Minutes of the Previous Meeting Reports 


A. Introductory Remarks 
B. Introduction of New Staff 
C. Contracts Awarded in the Previous 
Quarter 
D. Dates of Future Council Meetings 
E. Application Report and Matching 
Report 
F. Status of Fiscal Year 1989 Funds 
G. Fiscal Year 1990 Appropriation 
Request 
H. Fiscal Year 1991 Budget Planning 
I. Committee Reports on Policy and 
General Matters 
1. Education Programs 
2. Fellowship Programs 
3. Preservation Grants 
4. Research Programs 
5. General Programs 
6. State Programs 
7. Challenge Grants 
8. Jefferson Lecture 


The remainder of the proposed 
meeting will be given to the 
consideration of specific applications 
(closed to the public for the reasons 
stated above). 

Further information about this 
meeting can be obtained from Mr. 
Stephen J. McCleary, Advisory 
Committee Management Officer, 
Washington, DC 20506, or call area code 
202-786-0322. 

Stephen Jj. McCleary, 

Advisory Committee Management Officer. 
[FR Doc. 89-8216 Filed 4-589; 8:45 am] 
BILLING CODE 7536-01-M 


NATIONAL SCIENCE FOUNDATION 


Advisory Committee for Chemistry; 
Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. -463, the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for 
Chemistry. 

Date and Time: April 29, 1989; 8:00 a.m. 
to 4:00 p.m. 

Place: Room 540, National Science 
Foundation, 1800 G Street, NW.., 
Washington, DC 20550. 

Type of Meeting: Open. 

Contact Persan: Dr. K.N. Houk, Director, 
Division of Chemistry, National 
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Science Foundation; Washington, DC 
20550, Telephone (202) 357-7947. 

Summary Minutes: May be obtained 
from Dr, K.N. Houk. 

Purpose of Committee: To provide 
advice and recommendations 
concerning NSF support for research 
in chemistry. 

Agenda: Open-Discussion of the current 
status and future plans of the 
Chemistry Division's activities. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-8158 Filed 4-5-89; 8:45 am] 

BILLING CODE 7555-01-M 


Engineering Research Centers 
Advisory Review Panel; Meeting 


The National Science Foundation 
announces the following meeting: 
Name: Advisory Review Panel for 

Engineering Research Centers. 

Date and Time: April 26; 27, and 28, 
1989, 8:30 to 5:00 each day. 

Place: Ramada Renaissance Hotel, 1143 
New Hampshire Avenue NW., 
Washington, DC 20037. 

Type of Meeting: Closed. 

Contact Person: Marshall M. Lih, 
Division Director, Engineering Centers 
Division, National Science 
Foundation, 1800 G StreetNW., Room 
1121, Washington, DC 20550. 

Purpose of Meeting: Proposal review. 

Agenda: To review and evaluate 
Engineering Research Center 
proposals requesting NSF support to 
establish a center to develop 
fundamental knowledge in 
engineering fields that will enhance 
the international competitiveness of 
U.S. industry and prepare engineers to 
contribute through better engineering 
practice. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions 4 and 6 of the Government 
in the Sunshine Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1988. 

[FR Doc. 89-8160 Filed 4-5--89; 8:45 amj 

BILLING CODE 7555-01-M 


Geography and Regional Science 
Advisory Panel; Meeting 


The National Science Foundation 
announces the following meeting: 


Name: Advisory Panel for Geography 
and Regional Science. 

Date/Time: April 24, 1989: 8:30 a.m. to 
6:00 p.m. April 25, 1989:.8:30 a.m. to 
4:00 p.m. 

Place: Room 523, National Science 
Foundation, 1800 G Street, NW.., 
Washington, DC 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Thomas J. Baerwald, 
Program Director, Geography and 
Regional Science, National Science 
Foundation, Washington, DC 20550, 
Room 336, Telephone (202) 357-7326. 

Purpose of Panel: To provide advice and 
recommendations concerning research 
in Geography and Regional Science. 

Agenda: To review and evaluate 
research proposals as part of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are wtihin 
exemptions (4) and (6) of 5 U.S.C. 
552b, Government in the Sunshine 
Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 
[FR Doc. 89-8164 Filed 45-89; 8:45 am] 
BILLING CODE 7555-01-M 


informal Science Education Panel 


The National Science Foundation 
announces the following meeting: 
Name: Informal Science Education Pane! 

Meeting. 

Date.and Time: April 27-28, 1989, from 
8:30 a.m. to 5:00 p.m. 

Place: National Science Foundation, 
1800 G Street NW., Washington, DC 
20550. Rooms 1242 and 543. 

Type of Meeting: Closed Meeting. 

Contact Person: Michael Templeton or 
Kenneth Starr, National Science 
Foundation, 1800 G Street NW., 
Washington, DC 20550, Informal 
Science Education, Room 635-A, 
Phone (202) 357-7076. 

Summary of Minutes: May be obtained 
from the Contact persons at the above 
address. 

Purpose of Meeting: To provide advice 
and recommendations concerning 
Informal Science Education proposals. 

Agenda: To review and evaluate 
Informal Science Education proposals 
as part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
propriety or confidential nature, 
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including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals, These matters are within 
exemptions (4) and (6) of 5 U.S.C. 
552b(c), Government in the Sunshine 
Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-89 Filed 4—5-89; 8:45 am] 

BILLING CODE 7555-01-m 


Neural Mechanisms of Behavior 
Advisory Panel; Meeting 


The National Science Foundation 
announces the following meeting: 
Name: Advisory Panel for Neural 

Mechanisms of Behavior. 

Date & Time: April 26, 27, and 28, 1989, 
8:30 a.m.—5:00 p.m. 

Place: National Science Foundation, 
1800 G St., NW., Washington, DC, 
Room 536. 

Type of Meeting: Closed 4/26, 9:00 a.m. 
to 5:00 p.m. Closed 4/27, 9:00 a.m to 
5:00 p.m. Open 4/28, 9:00 a.m. to 11:00 
a.m. Closed 4/28, 11:00 a.m. to 5:00 
p.m. 

Contact Person: Dr. Nathaniel G. Pitts, 
Program Director for Neural 
Mechanisms of Behavior, National 
Science Foundation, Washington, DC 
20550, Room 320. 

Minutes: May be obtained from contact 
person listed above. 

Purpose of Meeting: To provide advice 
and recommendations concerning 
support for research in neural 
mechanisms of behavior. 

Agenda: Open—To discuss research 
trends and opportunities in neural 
mechanisms of behavior. Closed—To 
review and evaluate research 
proposals as part of the selection 
process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions 4 and 6 of the Government 
Sunshine Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-8165 Filed 4~-5-89; 8:45 am] 

BILLING CODE 7555-01-41 
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Division of Ocean Sciences; Meeting 


The National Sciences Foundation 
announces the following meeting: 
Name: Advisory Panel for Ocean 

Sciences Research. 

Date and Time: April 25-27, 1989; 8:30 
a.m.—5:00 p.m. 

Place: American Association for the 
Advancement of Science, 1333 H 
Street, NW., Washington, DC 20005. 
Rooms: First Floor Conference Room 
A, First Floor Conference Room B, 
Eighth Floor Conference Room, 
Eleventh Floor Conference Room. 

Type of Meeting: Closed. 

Contact Person: Dr. Michael R. Reeve, 
Head, Ocean Sciences Research 
Section, Room 609, National Science 
Foundation, Washington, DC 20550. 
Telephone (202) 357-9600. 

Summary Minutes: May be obtained 
fram the Contact Person at the above 
address. 

Purpose of Meeting: To provide advice 
and recommendations concerning 
support for research in oceanography. 

Agenda: Closed—To review and 
evaluate research proposals as part of 
the selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of U.S.C. 552{c), 
Government in the Sunshine Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-8166 Filed 4-5—-89; 8:45 am] 

BILLING CODE 7555-01-M 


Political Science Advisory Panel; 
Meeting 


The National Science Foundation 
announces the following meeting: 
Name: Advisory Panel for Political 

Science. 

Date/Time: April 27, 1989, 8:30 a.m. to 
5:00 p.m. April 28, 1989, 8:30 a.m. to 
5:00 p.m. 

Place: Room 643, National Science 
Foundation, 1800 G Street, NW.., 
Washington, DC 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. Frank P Scioli Jr., 
Program Director, Political Science; 
National Science Foundation 1800 G 
Street, NW., Washington, DC 20550, 
Room 336. Telephone (202) 357-9406. 

Purpose of Panel: To provide advice and 
recommendation concerning support 
for research in the Political Science 


Program. 


Agenda: To review and evaluate 


research proposals and projects as 
part of the selection process for 
awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries, and 
personal information concerning 
individuals associated with the 
proposal. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 
552b, Government in the Sunshine 
Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-8161 Filed 4—5—-89; 8:45 am] 

BILLING CODE 7555-01-M 


Systematic Biology Advisory Panel; 
Meeting 


The National Science Foundation 
announces the following meeting: 
Name: Advisory Panel for Systematic 

Biology. 

Date and Time: April 24 & 25, 1989—8:30 
a.m. to 5:00 p.m. each day. 

Place: Room 1243, National Science 
Foundation, 1800 G Street, NW.., 
Washington, DC 20550. 

Type of Meeting: Closed 

Contact Person: Dr. William S. Moore, 
Program Director, Systematic Biology 
(202) 357-9588, Room 215, National 
Science Foundation, Washington, D.C. 
20550. 

Summary Minutes: May be obtained. 
from the Contact Person at the above 
address. 

Purpose of Meeting: To provide advice 
and recommendations concerning 
support for research in systematic 
biology. 

Agenda: Review and evaluation of 
research proposals and projects as 
part of the selection process of 
awards, 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 
552{c), Government in the Sunshine 
Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

[FR Doc. 89-8163 Filed 4-5-89; 8:45 am] 

BILLING CODE 7555-01-M 
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National Science Foundation 


Systematic Anthropological 
Collections Advisory Panel; Meeting 


The National Science Foundation 
announces the following meeting: 
Name: Advisory Panel for Systematic 

Anthropological! Collections. 

Date and Time: April 24, 1989, 9:00 
a.m.—5:00 p.m. 

Place: National Science Foundation, 
1800 G Street, NW., Room 642, 
Washington, DC 20550. 

Type of Meeting: Closed. 

Contact Person: Dr. John E. Yellen, 
Program Director, Anthropology 
Program, Room 329, National Science 
Foundation, Washington, DC 20550 
Telephone (202) 357-7804. 

Minutes: May be obtained from contact 
person listed above. 

Purpose of Meeting: To provide advice 
and recommendations concerning 
support for research in Systematic 
Anthropologicial Collections. 

Agenda: To review and evaluate 
research proposals as part of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 
individuals associated with the 
proposals. These matters are within 
exemptions 4 and 6 of the Government 
in the Sunshine Act. 

M. Rebecca Winkler, 

Committee Management Officer. 

April 3, 1989. 

{FR Doc. 89-8162 Filed 4-5~89; 8:45 am] 

BILLING CODE 7555-01-M 


NATIONAL SCIENCE FOUNDATION 
Meeting 


The National Science Foundation 
announces the following meeting. 


Name: Advisory Panel for 
Instrumentation and Instrument 
Development Program 

Date and Time: Monday, April 17, 1989 
from 8:30—5:00; Tuesday, April 18, 
1989 from 8:30—4:00 

Place: National Science Foundation, 
1800 G Street, NW. Washington, DC 
20550, Room 643 

Type of Meeting: Closed 

Contact Person: Dr. Sidney Pierce, 
Program Director, Instrumentation and 
Instrument Development, Room 312, 
National Science Foundation, 
Washington, DC 20550, Telephone: 
202/357-6752 





13962 


Summary Minutes: May be obtained 
from the Contact Person at the above 
address. 

Purpose of Advisory Panel; To provide 
advice and recommendations 
concerning support for research 
instrumentation. 

Agenda: To review and evaluate 
research proposals as part of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a 
proprietary or confidential nature, 
including technical information; 
financial data, such as salaries; and 
personal information concerning 

_ individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of 5 U.S.C. 
552b{c), Government in the Sunshine 
Act. 

M. Rebecca Winkler, 

Committee Management Officer 

March 3, 1989. 


[FR Doc. 89-8112 Filed 4-5--89; 8:45 am] 
BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-348 and 50-364; License 
Nos. NPF-2 and NPF-8 EA 88-113] 


Farley Units 1 and 2, Dothan, AL; Order 
imposing Civil Monetary Penalty 


Alabama Power Company, 
Birmingham, Alabama [{licensee) is the 
holder of Operating License Nos. NPF-2 
and NPF-8 (licenses) issued by the 
Nuclear Regulatory Commission 
(Commission or NRC) on June 25, 1977 
and March 31, 1981, respectively. The 
licenses authorize the licensee to 
operate the Joseph M. Farley Nuclear 
Plant Units 1 and 2 at Dothan, Alabama, 
in accordance with the conditions 
specified therein. 


NRC inspection of the licensee's 
activities under the licenses was 
conducted on February 22, 1988—March 
11, 1988. The results of this inspection 
indicated that the licensee had not 
conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 
Proposed Imposition of Civil Penalty 
(Notice) was served upon the licensee 
by letter dated August 3, 1988. The 
Notice stated the nature of the violation, 
the provision of the. NRC’s requirements 
that the license had violated, and the 
amount of the civil penalty proposed for 
the violation. The licensee responded to 
the Notice by letter dated October 3, 


1968. In its response, the licensee denied 
that the violation occurred as stated and 
contended that the NRC staff had not 
provided an adequate basis to justify 
the Notice. The licensee also requested 
reduction of the severity level of the 
violation and mitigation of the civil 
penalty. 


il 


After consideration of the licensee's 
response and the statements of fact, 
explanations, and argument for full 
mitigation of the civil penalty contained 
therein, the Deputy Executive Director 
for Nuclear Materials Safety, 
Safeguards, and Operations Support has 
determined, as set forth in the Appendix 
to this Order, that the violation occurred 
as stated and that the penalty proposed 
for the violation designated in the 
Notice should be imposed. 


IV 


In view of the foregoing and pursuant 
to Section 234 of the Atomic Energy Act 
of 1954, as amended, (Act) 42 U.S.C. 
2282, and 10 CFR 2.205, /i is hereby 
ordered That: 

The licensee pay a civil penalty in the 
amount of One Hundred Thousand 
Dollars ($100,000) within 30 days of the 
date of this Order, by check, draft, or 
money order, payable to the Treasurer 
of the United States and mailed to the 
Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, ATTN: 
Document Control Desk, Washington, 
DC 20505. 


Vv 


The licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing shall be clearly 
marked as a “Request for an 
Enforcement Hearing” and shall be 
addressed to the Director, Office of 
Enforcement, U.S. Nuclear Regulatory 
Commission, ATTN: Document Control 
Desk, Washington, DC 20555, with 
copies to the Assistant General Counsel 
for Enforcement, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Regional Administrator, 
Region Hl, 101 Marietta Street, NW., 
Atlanta, Georgia 30323, and a copy to 
the NRC Resident Inspector, Joseph M. 
Farley Nuclear Plant. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
If payment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 

In the event the licensee requests a 
hearing as provided above, the issues to 


Federal Register / Vol. 54, No. 65 / Thursday, April 6, 1989 / Notices 


be considered at such hearing shall be - 
whether the licensee was in violation of 
the Commission's requirements as set 
forth in the Notice of Violation and 
Proposed Imposition of Civil Penalty, 
and whether, on the basis of the 
violation, this Order should be 
sustained. 

For the Nuclear Regulatory Commission. 
James M. Taylor, 
Deputy Executive Director for Nuclear 
Reactor Regulation, Regional Operations, and 
Research. 

Dated at Rockville, Maryland this 28th day 
of March 1989. 


Appendix—Evaluation and Conclusion 


On August 3, 1988, a Notice of 
Violation and Proposed Imposition of 
Civil Penalty (Notice) was issued for a 
violation identified during an 
Operational Performance Assessment 
(OPA) Inspection conducted February 
22-March 11, 1988. Alabama Power 
Company (APC or licensee) responded 
to the Notice on October 3, 1988. In its 
response, the licensee denied the 
violation as stated in the Notice. The 
licensee asserted that although there 
was hydrogen gas trapped in the A train 
charging pump suction line from the 
RHR pump to the charging pump, its 
associated flow path was operable in 
the recirculation mode. Additionally, the 
licensee asserted that if the staff 
concluded that the violation occurred, it 
should merit no more than a Severity 
Level IV violation. The licensee also 
stated that since prompt corrective 
action was taken, mitigation of the base 
civil penalty is appropriate. 


Restatement of the Violation 


Technical Specification 3.5.2 requires 
that two independent emergency core 
cooling system (ECCS) subsystems shall 
be OPERABLE in Modes 1, 2, and 3, with 
each subsystem comprised of, in part, 
one OPERABLE centrifugal charging 
pump and an OPERABLE flow path 
capable of taking suction from the 
refueling water storage tank on a safety 
injection signal and transferring suction 
to the containment pump during the 
recirculation phase of operation. 
OPERABLE is defined by Technical 
Specification 1.18 as, in part, “capable of 
performing its specified functions.” 

The functions of the charging pumps 
as high head safety injection (HHSI) 
pumps are delineated in the Final Safety 
Analysis Report (FSAR). FSAR Chapter 
6, Emergency Core Cooling Systems, 
section 6.3.2.2.7, System Operation, 
paragraph B, Recirculation Mode, states, 
“Ta] portion of each one of the RHR 
pump’s discharge flow would be used to’ 
provide suction to two operating 
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charging pumps which would also 
deliver directly to the RCS cold legs,” 
and, “[this] mode of operation assures 
flow in the event the depressurization 
proceeds more slowly so that the reactor 
coolant system pressure is still in excess 
of the shutoff head of the residual heat 
removal pumps at the onset of 
recirculation.” 

Contrary to the above, the licensee 
operated the reactors in Modes 1, 2, and 
3 and failed to maintain two 
independent ECCS subsystems 
OPERABLE as defined in Technical 
Specification 3.5.2 and FSAR section 
6.3.2.2.7 because the “A” train ECCS 
subsystems on Units 1 and 2 were 
rendered inoperable for use in the 
recirculation mode due to the presence 
of substantial amounts of hydrogen gas 
in the crossover piping from the RHR 
pumps to the centrifugal charging pump 
suctions. Specifically, on February 26, 
1988, approximately 56 cubic feet of 
hydrogen gas was discovered in the 
crossover piping of Unit 1, and on 
February 29, 1988, approximately 40 
cubic feet of hydrogen gas was 
discovered in the crossover piping of 
Unit 2. 


Summary of Licensee’s Response of 
Violation 


A. The licensee denied the alleged 
violation occurred. APC contended that 
it has determined through engineering 
evaluation and consultation that such a 
condition would not cause catastrophic 
failure of the pump. 

The licensee stated that the 
Emergency Core Cooling System 
(ECCS), for purposes of Technical 
Specification 3/4.5.2, was operable. The 
licensee relied on a statement made in a 
Westinghouse evaluation enclosed with 
the licensee response, that surveillance 
requirement 4.5.2.1 requires HHSI Single 
Pump Flow greater than or equal to 193 
gpm (each injection line). It was 
Westinghouse’s position that this flow 
rate applied only to flow requirements 
during the injection phase and does not 
address flow requirements during 
recirculation. The licensee claimed that 
a recent evaluation has shown that the 
56 cubic feet of trapped gas discovered 
in the Unit 1 Train A suction line and 
the 40 cubic feet in Unit 2 Train A 
suction line would not have caused the 
destruction of the pump in either unit 
prior to the gas being completely 
pumped out of the system. In addition, 
pump tests on similar pumps at Palo 
Verde and a fossil plant confirmed that 
this type of pump can operate under 
similar conditions for at least several 
minutes without pump damage. The 
licensee’s evaluation concluded that, 
although the pump may stall, the system 


will reflood the pump suction in a 
relatively short period of time, estimated 
to be less than 13 seconds. 

Even assuming that the charging pump 
failed to deliver its full capacity flow, 
the licensee’s analysis of reactor coolant 
system conditions at the time of 
switchover to recirculation concluded 
that full capacity flow as dictated by the 
initial injection was unnecessary during 
the subsequent recirculation phase. 

The Westinghouse evaluation states 
that, “Given the systems evaluation and 
assuming the pump continues to operate, 
Westinghouse has concluded that the 
hydrogen gas is not capable of 
degrading HHSI flow for a long enough 
time to result in core uncover. Therefore, 
more than adequate HHSI flow would 
be available.” 

B. The licensee also stated that the 
alleged deficiency does not warrant 
escalated enforcement because it lacks 
requisite safety significance. Its 
Emergency Event Procedures and 
operator training would have guided 
operators to assure adequate core 
cooling with or without HHSI pumps. 
Switchover to the recirculation mode is 
performed well into the accident after 
decay heat has lessened; therefore, time 
is not a critical factor and procedural 
guidance specifies manual operator 
actions. 

The licensee's operating procedures 
are based on and consistent with NRC- 
approved Westinghouse Owner's Group 
guidelines, and are provided with 
specific instructions for cooldown 
depressurization of the RCS both with 
and without HHSI pumps. 

C. The licensee argued that it had 
neither actual nor constructive 
knowledge of hydrogen accumulation in 
the Residual Heat Removal (RHR) line. 
The licensee summarized the incidents 
since 1979 to the present in which gas 
accumulation at the charging pumps was 
identified and provided arguments to 
support the position that it acted 
responsibility in addressing the various 
problems with hydrogen accumulation. 
Additionally, the licensee stated that in 
September 1980, the NRC reviewed a 
wealth of documents associated with 
the charging pump issues and did not 
identify hydrogen accumulation as a 
potential issue. Finally, the licensee 
claimed that the NRC staff's use of the 
term “stripping” in the Notice is based 
on hindsight, although it is currently 
believed to be the primary source of the 
accumulating hydrogen. The licensee 
went on to state that it is hypothesized 
that some hydrogen could be desorbed 
at localized sites and become entrained 
in the fluid. As the entrained hydrogen 
flows through the charging pump supply 
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piping, it collects at the system high 
points, such as the 2B charging pump 
suction piping or the Train A RHR to 
charging pump suction piping, or is 
pumped through the charging pump 
where it is forced into solution by the 
large pressure increase. 

APC asserted it did not know, nor 
does it now know, the source of the 
hydrogen accumulating in the 2B 
charging pump suction piping. The 
licensee's only conclusion was that once 
it is there, buoyancy will cause it to 
accumulate in the high point of the 2B 
charging pump suction. It was not until 
after gas was discovered in the Train A 
RHR line that speculation developed 
that localized pressure effects at 
variouis locations in the suction system 
could cause some hydrogen to desorb, 
thereby suggesting that accumulations 
would not be unique to the 2B charging 


pump. 
NRC Evaluation 


The evaluation performed by the 
licensee was based upon consultation 
with pump experts, inferences from 
performance of pumps (not the Farley 
HHSI pumps) with gases present in their 
suction lines, and a qualitative 
assessment of system performance. The 
licensee concluded that the pumps 
would be capable of running although 
intermittent stalling or oscillatory pump 
behavior would result. While the pumps 
may perform as the licensee claimed, 
there have also been instances where 
gas binding has rendered pumps 
inoperable (Reference: IE Information 
Notice 83-77, “Air Gas Entrainment 
Events Resulting in System Failures” 
dated November 14, 1983.). Additionally, 
the licensee’s claim of system behavior 
was very qualitative, assumed adequate 
pump lubrication would be maintained 
and postulated gas behavior within the 
piping and pump which was not 
adequately substantiated. Actual pump 
behavior under the described conditions 
is highly dependent ‘on the specific pump 
and system and therefore must be 
considered on a case-by-case basis. As 
stated earlier the system may have 
responded as the licensee postulated, 
however, that has not been conclusively 
demonstrated as discussed above. 
Therefore, given the licensee's 
inconclusive and untimely (after-the- 
fact) operability determination of pump 
operation in a condition clearly outside 
the approved licensing basis, the NRC 
concludes that the system operability 
was not assured and lacking such 
assurance the system was appropriately 
described as inoperable. 

The licensee also indicated that the 
surveillance requirement 4.5.2.1 which 
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requires HHSI single pump flow of 
greater than or equal to 193 gpm (each 
injection line) does not apply during 
recirculation. While it can be argued 
that reduced flow rates are acceptable 
during the recirculation phase, it is 
required that the surveillance flow rate 
requirements be met for all system 
lineups unless the provision is amended 
to specifically allow a reduced flow rate. 

The licensee went on to assert that 
the alleged violation did not warrant 
escalated enforcement action because 
the as-found condition lacked the 
requisite safety significance given the 
availability of trained operators and 
emergency procedures. Reliance on 
procedures and operator training as a 
basis for reducing the safety significance 
of a loss of a safety system or sub- 
system is inappropriate. Such 
contingencies for responding to off- 
normal events are used to mitigate the 
consequences of events in which 
required equipment is unavailable. 
However, they are not a substitute for 
assuring required equipment is operable 
during normal operations. Maintaining 
the operability of required safety 
systems or sub-systems and following 
technical specification action 
requirements form the minimum level of 
plant readiness required by technical 
specifications. The failure to have a 
portion of the ECCS system available, as 
defined by technical specifications, for 
the recirculation mode is a significant 
regulatory concern. 

With regard to the licensee's 
arguments concerning the NRC stafi’s 
use of the word “stripping” and the NRC 
staff's supposed use of hindsight, the 
NRC staff finds that the licensee has 
apparently misconstrued the NRC staff's 
concern relating to this violation. In this 
case an enforcement action was 
proposed because the licensee did not 
adequately pursue indications of a 
hydrogen accumulation problem in 
safety-related piping and not because 
the licensee failed to recognize the 
specific mechanism that caused the 
hydrogen accumulations. 

In addressing the issue of whether 
APC should have associated the 
problem of hydrogen accumulation in 
the charging pump suction piping with 
the potential accumulation of hydrogen 
in other piping locations, the chronology 
has been reviewed. The November 1979, 
Operating Change Request, the June 
1981 Production Change Request, the 
APC and vendor letters of August 7, 
1981, April 15 and 28, 1982, June 11 and 
28, 1982, and the March 1987 1A 
charging pump experience all identified 
hydrogen accumulation or proposed 
solutions. Specific conditions were 


postulated, specific solutions were 
proposed and continuing gas 
accumulation problems were 
experienced without adopting corrective 
actions based upon an engineering 
analysis. Apparently, a management 
decision was made to “live with” this 
condition. As discussed in the Notice, a 
thorough engineering analysis at any of 
several chronological decision points 
could have identified the full extent of 
the hydrogen accumulation problem. 


Summary of Licensee Request for 
Mitigation 

APC concluded that because the 
hydrogen accumulation phenomenon 
was discovered, reported, and prompt 
and extensive corrective action was 
taken, full mitigation of the civil penalty 
is warranted. The licensee argued that 
escalation of the civil penalty because 
of the failure to act on available 
information concerning the occurrence 
of gas generation and its potential 
accumulation in the crossover piping is 
inappropriate, because APC neither 
knew nor should have. known of the 
accumulation of hydrogen in the Train A 
RHR loop. In support of that argument 
the licensee provided a detailed analysis 
of the various incidents related to 
hydrogen accumulation as well as 
information provided by the originator 
of the initial problem report. That 
information was provided to show that 
the author did not envision hydrogen 
accumulation as a widespread problem. 

The licensee argued that mitigation of 
the civil penalty is warranted based on 
the following. 

a. Prompt Identification and 
Reporting—Once the existence of the 
accumulation of gas was originally 
recognized on March 1, 1988, the 
Resident Inspector was promptly 
alerted. APC also notified the industry 
of its finding, and significant research 
into the effects was performed and 
provided in a detailed LER. 

b. Prompt and Extensive Corrective 
Actions—Upon discovery on March 1, 
1988, APC promptly instituted corrective 
actions that remedied the problem, 
implementing a periodic venting 
program on both units to minimize the 
quantity of hydrogen allowed to 
accumulate. 


NRC Evaluation 


APC documentation first recorded the 
potential for gas accumulation in the 
HHSI system in Operating Change 
Request (OCR) 2-3154 dated November 
6, 1979. Contrary to the licensee’s 
assertion, that document does, by a 
reasonable reading, raise questions 
about the potential for hydrogen 
accumulation in other areas including 
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the crossover piping. It is the NRC staff's 
position that the information provided 
by the author of the OCR for the 
licensee's response to the Notice is not 
extremely relevant to the issue under 
consideration given that when the OCR 
was originated that individual was 
merely identifying a condition, 
speculating on the cause and suggesting 
a possible remedy. It was the licensee's 
responsibility to fully evaluate the 
documented condition including the 
possible effect on the crossover piping 
regardless of whether that was the 
author's primary concern. 

The licensee asserted that an 
adequate evaluation of the problem was 
accomplished and that all credible 
indications pointed only to a problem 
with hydrogen accumulation on the 
suction of the 2B charging pump. The 
licensee supported that position, in part, 
by pointing out that an NRC inspection 
of the charging system during the time 
period in question did not raise any 
question about hydrogen accumulation. 
The NRC staff concludes that all the 
facts do not support the licensee’s 
conclusion. First, the licensee’s rejection 
of the OCR’s “potential problem 
during safety injection” statement was 
apparently never specifically supported. 
Additionally, the change proposed by 
Westinghouse to preclude gas 
accumulation on Unit 2 proposed some 
type of venting arrangement for all the 
charging pumps rather than just the 2B 
charging pump suggesting that the 
problem may not have been just a 
problem with one pump as the licensee 
had concluded. It should be noted that 
the decision not to incorporate the 
proposed modification was essentially a 
management decision without a 
thorough engineering analysis or plant 
safety committee review. Further, in 
1987 when the gas accumulation 
occurred at the suction of the 1A 
charging pump, the plant staff should 
have more thoroughly investigated that 
occurrence given the history of such 
problems on Unit 2 and the company’s 
conclusion that gas accumulation was 
restricted to the 2B charging pump. The 
NEC staff concludes that the 
explanation of the Unit 1 problem also 
should have been subject to additional 
evaluation. By concluding that a failed 
regulator caused the problem, the 
licensee was in effect concluding that a 
pressure drop within the normal 
operating pressure range of the VCT 
would cause a signficant hydrogen 
accumulation which though possible, 
does not appear likely. Finally, the NRC 
staff acknowledges that an inspection of 
the charging system was accomplished 
but it was narrowly focused on the 
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charging pump shaft failures and should 
not have reasonably led the licensee to 
have concluded that the NRC 
considered and accepted the licensee's 
position on hydrogen accumulation. 


In summary, the NRC staff concludes 
that the licensee had a reasonable 
opportunity in 1979 to discover the full 
extent of the hydrogen accumulation 
problem. Further, once the problem was 
discovered by the licensee on Unit 1 on 
February 6, 1988 the licensee did not 
check Unit 2 (the unit that in the 
licensee’s judgment was potentially 
susceptible to hydrogen problems) for 
the same condition until February 29, 
1988. Therefore, despite the fact that the 
licensee did ultimately discover and 
report the problem, no mitigation for 
prompt identification and reporting is 
warranted. Additionally, given the other 
opportunties the licensee had to 
discover and correct the problem, any 
mitigation that may have been 
appropriate for the corrective actions 
taken by the licensee was more than 
offset by the duration of the violation 
and the licensee's failure to assess the 
overall significance of the various 
indications of hydrogen accumulation 
that were available. 


NRC Conclusion 


The NRC staff maintains that the “A” 
train ECCS subsystems on Units 1 and 2 
were rendered inoperable for use in the 
recirculation mode due to the presence 
of substantial amounts of hydrogen gas 
in the crossover piping from the RHR 
pumps. The loss of a safety system or 
subsystem by definition is a significant 
regulatory concern. The staff also 
concludes that a more thorough 
engineering evaluation of the specific 
recommendations presented as well as 
further examination of the continuing 
gas problem at the charging pumps’ 
suctions would have revealed the full 
extent of the hydrogen accumulation 
problem and the potential effect upon 
safety-related equipment. For the above 
reasons, the NRC staff concludes that 
the violation occurred as stated, was 
properly categorized, and that an 
adequate basis was not provided for 
mitigation of the civil penalty. 
Consequently, the proposed civil penalty 
in the amount of $100,000 should be 
imposed. 


{FR Doc. 89-8173 Filed 4-5-89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-454, 50-455] 


Commonwealth Edison Co.; 
Withdrawal of Application for 
Amendment to Facility Operating 
Licenses 


The United States Nuclear Regulatory 
Commission (the Commission) has 
granted the withdrawal of an 
amendment application dated December 
23, 1986, filed by Commonwealth Edison 
Company (the licensee). The application 
requested amendments to Facility 
Operating License Nos. NPF-37 and 
NPF-66 for operation of Byron Station, 
Units 1 and 2, located in Ogle County, 
Illinois. 


The proposed amendment would have 
changed the Technical Specifications to 
accommodate a modification to the 
narrow range resistance temperature 
detectors (RTDs) in the reactor coolant 
system. The Commission issued a Notice 
of Consideration of Issuance 
Amendment which was published in the 
Federal Register on January 28, 1987 (52 
FR 2875). 


By letter dated March 15, 1989, the 
licensee withdrew the application for 
the proposed amendment, stating that 
Byron Station does not plan to 
implement the modification at the 
present time. The Commission has 
considered the licensee’s March 15, 1989 
letter and has determined that 
permission to withdraw the December 
23, 1986 application for amendment 
should be granted. 

For further details with respect to this 
action, see (1) the application for 
amendment dated December 23, 1986, 
and (2) the licensee’s letter dated March 
15, 1989 withdrawing the application for 
license amendment. The above 
documents are available for public 
inspection at the Commission's Public 
Document Room, Gelman Building, 2120 
L Street, NW., Washington, DC and at 
the local public document room located 
at the Rockford Public Library, 215 N. 
Wyman Street, Rockford, Illinois 61101. 


Dated at Rockville, Maryland, this 29th day 
of March 1989. 


For the Nuclear Regulatory Commission. 
Leonard N. Olshan, 
Project Manager, Project Directorate IIl-2, 
Division of Reactor Projects—Ill, IV, Vand 
Special Projects. 
[FR Doc. 89-8169 Filed 4-5—89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-498] 


Houston Lighting & Power Co.; 
issuance of Amendment to Facility 
Operating License 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 7 to Operating 
License No. NPF-76 issued Houston 
Lighting & Power Company, which 
revised the Technical Specifications for 
operation of the South Texas Project, 
Unit 1 located in Matagorda County, 
Texas. The amendment is effective as of 
the date of issuance. 

The amendment revised provisions of 
the Technical Specifications (TS) 
relating to the toxic gas monitoring 
system. The changes will improve the 
operational reliability of the toxic gas 
monitoring system as well as reduce the 
number of unnecessary engineered 
safety feature control room heating, 
ventilation, and air conditioning 
recirculation actuations. 

The application for the amendment 
complies with the standards and 
rquirements of the Atomic Energy Act of 
1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
September 12, 1988 (53 FR 35245). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

The Commission has prepared an 
Environmental Assessment related to 
the action and has determined not to 
prepare an environmental impact 
statement. Based upon the 
environmental assessment, the 
Commission has concluded that the 
issuance of this amendment will not 
have a significant effect on the quality 
of the human environment. 

For further details with respect to the 
action see (1) the application for 
amendment dated March 8, 1988, (2) 
Amendment No. 7 to License No. NPF- 
76, and (3) the Commission's related 
Safety Evaluation and Environmental 
Assessment. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
2120 L Street, NW., Washington, DC, 
and at the Wharton County Junior 
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College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton, Texas 
77488 and Austin Public Library, 810 
Guadalupe Street, Austin, Texas 78701. 
A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Director, Division of Reactor Projects— 
Ill, IV, V and Special Projects. 

Dated at Rockville, Maryland this 28th day 
of March, 1989. 

For the Nuclear Regulatory Commission. 
George F. Dick, Jr., 
Project Manager, Project Directorate—IV, 
Division of Reactor Projects—Ill, IV, V and 
Special Projects, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 89-8174 Filed 4-5-89; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-331] 


lowa Electric Light and Power Co. et 
al.; Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR- 
49, issued to the Iowa Electric Light and 
Power Company, the Central Iowa 
Power Cooperative and the Corn Belt 
Power Cooperative (the licensee), for 
operation of the Duane Arnold Energy 
Center (DAEC)}, located in Linn County, 
Iowa. 

The amendment would revise the 
DAEC Technical Specifications (1) to 
conform to the Inservice Testing (IST) 
Program for Pumps and Valves, and (2) 
to correct a typographical error. The 
licensee’s summary of the changes are 
as foliows: 

Change (1): The requirements of 10 
CFR 50.55a(g)(4)(ii) state that the 
inspection program for pumps and 
valves shall comply with Section XI of 
the edition of the ASME Boiler and 
Pressure Vessel Code incorporated into 
NRC regulations 12 months prior to the 
start of the 120-month inspection 
interval. The second 10-year Inservice 
Testing Program for Pumps and Valves 
began February 1985; however, the 
technical specification pages were not 
revised to reflect the use of the 1980 
Edition (Winter 1981 Addendum) of 
Section XI of the ASME Code. Under the 
previously applicable Code (1974 
Edition, Summer 1985 Addendum), 
Paragraph IWP-3400, “Frequency of 
Inservice Tests,” a monthly test was 
required to be conducted on pumps and 
valves. The 1980 Edition requires 


quarterly tests of pumps and valves. 
Since the DAEC Inservice Testing 
Program now uses the later 1980 Code 
Edition, revision to the technical 
specifications is required. 

Change 2: A typographical error has 
been corrected which changes the word 
“continous” (sic) to “continuous.” 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the probability 
of a new or different kind of accident 
from any accident previously evaluated; 
or (3) involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination is provided 
below. 

The licensee has determined that the 
proposed changes do not involve a 
significant hazard based, in part, on the 
following statements: Proposed Change 
1 does not involve a significant increase 
in the probability or consequences of an 
accident previously evaluated. Revising 
the surveillance requirements for pumps 
and valves from once per month to once 
per 3 months may, however, present a 
very small increase in the possibility of 
an accident previously evaluated in the 
Duane Arnold Energy Center Updated 
Final Safety Analysis Report (UFSAR). 
The small increase in probability is 
acceptable as the testing program for the 
pumps and valves follows requirements 
of ASME Section XI. Paragraph IWP- 
3400, “Frequency of Inservice Tests,” 
and still meets General Design Criterion 
37, “Testing of Emergency Core Cooling 
System,” the guidance of the NRC 
Standard Technical Specifications 
(Specification 4.0.5), and the NRC 
Standard Review Plan 3.9.6, “Inservice 
Testing of Pumps and Valves.” 

Proposed Change 1 does not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated. Extension of the pump and 
valve surveillance frequency, to be in 
accordance with ASME Section XI Code 
requirements, continues to be enveloped 
by existing accident analyses described 
in Chapter 15 of the UFSAR. 

Proposed Change 1 does not involve a 
significant reduction in the plant margin 
of safety; however, as explained 
previously, revising the surveillance 
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requirements for the pumps and valves 
may present a slight increase in risk. 
The risk, if any, is acceptable as the 
testing requirements embodied in 
Paragraphs IWP-3000 and IWV-3000 of 
ASME Section XI of the Boiler and 
Pressure Vessel Code are met. 

In the April 6, 1983 Federal Register, 
the NRC published examples of 
amendments that are not likely to 
involve a significant hazards 
consideration. The examples include: 

(i) A purely administrative change to 
technical specifications: for.example, a 
change to achieve consistency 
throughout the technical specifications, 
correction of an error, or a change in 
nomenclature. 

(vi) A change which either may result 
in some increase to the probability or 
consequences of a previously-analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan: for example, a 
change resulting from the application of 
a small refinement of a previously used 
calculational model or design method. 

(vii) A change to make a license 
conform to changes in the regulations, 
where the license change results in very 
minor changes to facility operations 
clearly in keeping with the regulations. 

Change 1 falls within the scope of 
examples (vi) and (vii). Change 2, the 
correction of a typographical error, is a 
purely administrative change that falls 
within the scope of example (i). Since 
Changes 1 and 2 are encompassed by 
the criteria for no significant hazards 
consideration and examples for which 
no significant hazards consideration 
exists, the staff has made the proposed 
determination that the application 
involves no significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration and Resources 
Management, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and should cite the publication date and 
page number of the Federal Register 
notice. Written comments may also be 
delivered to Room P-216, Phillips 
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Building, 7920 Norfolk Avenue, 
Bethesda, Maryland, from 7:30 a.m. to 
4:15 p.m. Copies of written comments 
received may be examined at the NRC 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC. The filing of requests 
for hearing and petitions for leave to 
intervene is discussed below. 

By May 8, 1989, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to particate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons - 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the pessible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 


intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination‘is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
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2120 L Street, NW Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1 (800) 325-6000 [in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
John N. Hannon: petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Jack Newman, Esq. 
and Kathleen H. Shea, Esq., Newman 
and Holtzinger, 1615 L Street, NW., 
Washington, DC 20036, attorneys for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer, or the 
Atomic Safety and Licensing Board that 
the petition and/or request, should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1){i)- 
(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated October 13, 1986, 
which is available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, NW. Washington, DC 20555, and 
at the Cedar Rapids Public Library, 500 
First Street, SE., Cedar Rapids, Iowa 
52401. 


Dated at Rockville, Maryland, this 30th day 
of March 1989. 

For the Nuclear Regulatory Commission. 
John N. Hannon, 
Director, Project Directorate III-3, Division of 
Reactor Projects-III IV, V and Special 
Projects Office of Nuclear Reactor 
Regulation. 
[FR Doc. 89-8170 Filed 4-5-89; 8:45 am] 
BILLING CODE 7590-01-M 


{Docket No. 50-354] 


Public Service Electric & Gas Co.; 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
57, issued to Public Service Electric & 
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Gas Company, (the licensee), for 
operation of the Hope Creek Generating 
Station, located in Salem County, New 
Jersey. 


Environmental Assessment 
Identification of Proposed Action 


The proposed amendment would 
revise the provisions in the Technical 
Specifications (TS) relating to the 
maximum allowed response time for the 
high pressure coolant injection system. 

The proposed action is in accordance 
with the licensee’s application for 
amendment dated August 13, 1987, as 
supplemented by a letter dated August 
12, 1988. 


The Need for the Proposed Action 


The proposed change to the TS is 
required in order to provide the licensee 
with as much operational flexibility as 
possible when calibrating the high 
pressure coolant injection system. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the proposed revision to 
Technical Specifications. The proposed 
revision would revise the Technical 
Specifications Table 3.3.3-3, Emergency 
Core Cooling System Response Times, 
for Item No. 4, High Pressure Coolant 
Injection System (HPCI), from less than 
or equal to 27 seconds to less than or 
equal to 35 seconds. This revision would 
provide Hope Creek Generating Station 
(HCGS) with flexibility in meeting their 
requirement for a HPCI cold quick start 
time without excessive system tuning. 
The proposed changes do not increase 
the probability or consequences of 
accidents since the accident scenarios 
which utilize the HPCI system: (1) Have 
never been limiting events, and (2) do 
not pose the possibility of becoming 
limiting events as a result of the change. 
In addition, the proposed change does 
not affect the limiting peak cladding 
temperature values nor reduce the 
reactor vessel water level below Level 1 
during a feedwater transient. No 
changes are being made in the types of 
any effluents that may be released 
offsite, and there is no signficant 
increase in the allowable individual or 
cumulative occupational radiation 
exposure. Accordingly, the Commission 
concludes that this proposed action 
would result in no significant 
radiological environmental impact. 

With regard to potential non- 
radiological impacts, the proposed 
change to the TS involves systems 
located within the restricted area as 
defined in 10 CFR Part 20. It does not 
affect non-radiological plant effluents 


and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant non- 
radiological environmental impacts 
associated with the proposed 
amendment. 

The Notice of Consideration of 
Issuance of Amendment and 
Opportunity for Prior Hearing in 
connection with this action was 
published in the Federal Register on 
October 21, 1988 (53 FR 41430). No 
request for hearing or petition for leave 
to interene was filed following this 
notice. 


Alternative to the Proposed Action 


Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 


The principal alternative would be to 
deny the requested amendment. This 
would not reduce environmental 
impacts of plant operation and would 
result in reduced operational flexibility. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Final Environmental Statements 
for the Hope Creek Generating Station, 
dated August, 1983. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendment. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for 
amendment dated August 13, 1987 and a 
supplement dated August 12, 1988 which 
are available for public inspection at the 
Commission's Public Document Room, 
2120 L Street NW., Washington, DC and 
at the Pennsville Public Library, 190 S. 
Broadway, Pennsville, New Jersey 
08070. 


Dated at Rockville, Maryland, this 30th day 
of March 1989. 
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For the Nuclear Regulatory Commission. 


' Walter Butler, 


Director, Project Directorate I-2, Division of 
Reactor Projects I/II, Office of Nuclear 
Reactor Regulation. 

[FR Doc. 89-8171 Filed 4~5-89; 8:45 am] 


BILLING CODE 7590-01-M 


NUCLEAR REGULATION COMMISSION 


Advisory Committee on Nuclear 
Waste; Meeting 


The Advisory Committee on Nuclear 
Waste (ACNW) will hold a working 
group meeting on April 19, 1989, Room 
P-110, 7920 Norfolk Avenue, Bethesda, 
MD. The following topics will be 
discussed: 

(1} NRC Staff Review of DOE’s Site 
Characterization Plan for the Yucca 
Mountain Site, and 

(2} Proposed Waste Confidence 
Finding. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6, 1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and Staff. The Office of the 
ACRS is providing Staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the Office of the ACRS as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Working 
Group Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the Executive Director of the 
Office of the ACRS, Mr. Raymond F. 
Fraley (telephone 302/492-4516), prior to 
the meeting. In view of the possibility 
that the schedule for ACNW meetings 
may be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director if such rescheduling would 
result in major inconvenience. 


Date April 3, 1989. 
John C. Hoyle, 


. Avisory Committee Management Officer. 


[FR Doc. 89-8189 Filed 4-5-89; 8:45 am] 
BILLING CODE 7590-01-M 
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RAILROAD RETIREMENT BOARD 


Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 


ACTION: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposals(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. ; 


Summary of Proposal(s) 


(1) Collection title: Earnings and 
Disability Monitoring. 

(2) Form(s) submitted: G-19, G—254. 

(3) OMB Number: 3220-0073. 

(4) Expiration date of current OMB 
clearance: 5-31-89. . 

(5) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(6) Frequency of response: On 
occasion, Annually. 

(7) Respondents: Individuals or 
households, Businesses or other for - 
profit. 

(8) Estimated annual number of 
respondenis: 4,663. 

(9) Total annual responses: 4,663. 

(10) Average time per response: .1683 
minutes. 

(11) Total annual reporting hours: 785. 

(12) Collection description: The 
reports obtain information about an 
annuitant’s employment and earnings. 
Under the RRA, an annuity can be 
reduced or not paid, depending on the 
amount of earnings and type of work 
performed. Certain work may indicate a 
recovery from disability. 

The collection obtains the information 
needed from railroad employers 
concerning the separation allowances 
and severance payments paid from 
January 1, 1985, through December 31, 
1988. 

Additional Information or Comments: 
Copies of the proposed forms and 
supporting documents can be obtained 
from Pauline Lohens, the agency 
clearance officer (312) 751-4692. 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Justin 
Kopca (202) 395-7316, Office of 
Management and Budget, Room 3002, 


New Executive Office Building, 
Washington, DC 20503. 

Pauline Lohens, 

Director of information Resources 
Management. 

[FR Doc. 89-8157 Filed 4-5-89; 8:45 am] 
BILLING CODE 7905-01-m 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 33-6830; File No. S7-6-89] 


Securities Uniformity; Annual 
Conference on Uniformity of 
Securities Law 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Notice of hearing cancellation. 


SUMMARY: This scheduled hearing on 
April 7, 1989 in connection with the 
annual conference concerning 
uniformity of secutities laws, published 
in the Federal Register March 8, 1989 (54 
FR 9948), has been cancelled. 

FOR FURTHER INFORMATION CONTACT: 
Richard K. Wulff or William E. Toomey, 
Office of Small Business Policy, Division 
of Corporation Finance, Securities and 
Exchange Commission, 450 Fifth Street 
NW., Washington, DC 20549, (202) 272- 
2644 


In view of the fact that only two 
interested members of the public 
expressed an interest in addressing a 
panel of representatives from the 
Commission and the North American 
Securities Administrators Association, 
Inc., the public hearings have been 
cancelled. Copies of the prepared 
remarks of these witnesses have been 
included in the public file and will be 
considered by the conferees at the 
conference which will be held on April 
26, 1989. 


By the Commission 
Jonathan G. Katz, 
Secretary. 
April 4, 1989. 
[FR Doc. 89-8240 Filed 4-5-89; 8:45 am] 
BILLING CODE 6010-01-m 


SMALL BUSINESS ADMINISTRATION 
[License No. 06/06-0295) 


MCap Corp.; Surrender of License 


Notice is hereby given that MCap 
Corp (MCap), 1717 Main Steet, Dallas, 
Texas 75201, has surrender its License to 
operate as a. small business investment 
company under the Small Business Act 
of 1958, as amended (Act). MCap was 
licensed by the Small Business 
Administration on March 31, 1988. 


BEST COPY AVAILABLE 
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Under the authority vested by the Act 
and pursuant to the Regulations 
promulgated thereunder, the surrender 
of the License was accepted on March 
27, 1989, and accordingly, all rights, 
privileges, and franchises derived 
therefrom have been terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: March 29, 1989. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

{FR Doc. 88-8148 Filed 4-5—-89; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Petition for Exemption From the 
Vehicle Theft Prevention Standard 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
ACTION: Denial of petition for 
exemption. 


SUMMARY: This notice denies the 
petition by BMW of North America, Inc. 
(BMW) for an exemption from the parts 
marking requirements of the vehicle 
theft prevention standard for the BMW 5 
carline for Model Year (MY) 1990. The 
petition is denied because the agency 
cannot determine that the subject 
antitheft device is likely to be as 
effective in reducing and deterring 
motor vehicle theft as would compliance 
with the parts marking requirements. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Barbara A. Kurtz, Office of Market 
Incentives, NHTSA, 400 Seventh Street, 
SW Washington, DC 20590. Ms. Murtz’s 
telephone number is (202) 366-4808. 
SUPPLEMENTARY INFORMATION: On 
December 2, 1988, this agency received a 
submission dated December 1, 1988, 
from BMW of North America, Inc. 
(BMW) seeking an exemption from the 
parts marking requirement of the vehicle 
theft prevention standard (49 CFR Part 
541), pursuant to the requirements of 49 
CFR Part 543, Petitions for Exemption 
from the Vehicle Theft Prevention 
Standard. Exemptions were requested 
beginning with Model Year 1990 for the 
BMW 3 and 5 carlines. On December 5, 
1988, the agency received from BMW 
supplemental information that had been 
inadvertently omitted. The agency 
reviewed the December 2, 1988 and 
December 5, 1988 submissions and 
concluded that-they constituted a 
complete petition. Accordingly, 
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December 5, 1988 is the date on which 
the statutory 120 day period for 
processing BMW's petition began. On 
January 20, 1989, BMW informed the 
agency by letter that it was withdrawing 
the BMW 3 carline from its petition for 
exemption. 


BMW's petition contains a detailed 
description of the identity, design, and 
location of the components of the 
antitheft device, including diagrams of 
the components and their location in 
each vehicle. The system consists of two 
components: a central-locking system 
with specially designed keys and a 
computerized fuel injection and ignition 
system interrupt. Each part of the two- 
part antitheft system is activated 
separately. 

The first part is activated by locking 
the driver's door with the ignition key. 
BMW describes the key for the 5 carline 
as being unique in that it has the 
equivalent of four rows of teeth, making 
the locks almost impossible to pick and 
the keys impossible to duplicate on the 
open market. Special key blanks and 
key cutting machines, and a unique 
vehicle owner's key code are necessary 
to duplicate a key. According to BMW, 
distribution of key blanks, machines, 
and codes will be very closely 
controlled. New keys will only be issued 
to authorized persons. 

Only one key is needed to operate the 
door lock, ignition switch, trunk, and 
glovebox. An additional theft-prevention 
feature of the vehicle's keys is that if an 
unauthorized person had a key made by 
disassembling a door lock, the key could 
only be used for that door lock and 
would be useless in the vehicle's 
ignition/steering lock which requires 
more teeth elements. 

The MY 1990 BMW 5 carline will have 
a double locking feature. The driver's 
door lock will be equipped with three 
cylinder positions—off, 45 degrees, and 
90 degrees. On exiting the vehicle, if the 
key is turned 45 degrees and removed 
from the lock, the doors, trunk, and fuel 
filler door are locked; the radio antenna 
is retracted autematically; and the hood 
locking/release lever (located 
underneath the dashboard) becomes 
inaccessible to someone from outside of 
the vehicle attempting to lift the hood. In 
addition to activating all the safety 
features described in the 45 degree 
position, turning the key to the 90 degree 
position automatically ‘“double-locks’ 
the doors. The double-locking feature 
ensures that all four door plungers move 
downward at the same time and that the 
central locking system is deactivated 
which mechanically inhibit the door 
locks. In this mode, the plungers are 
immobilized; neither an inside nor an 


outside door handle, nor a locking 
plunger, can be used to unlock and open 
a door. Since the plunger is flush with 
the door, it cannot be manually pulled 
up to unlock the door. The only way the 
doors can be unlocked is by inserting 
the correct key into the door lock and 
unlocking the door with that key. 

The double locking feature prevents 
the use of a slim-jim or wire to lift the 
plunger and inhibits unauthorized entry 
into the vehicle by breaking a window, 
reaching in and using an inside handle 
or protruding part of the plunger to open 
the door. Even if the BMW 5 were only 
in the regular locking mode (at 45 
degrees), the use of a slim-jim will be 
impossible because the locks and the 
connecting elements between the locks, 
the door handles, and the plungers will 
be separately protected by covers. 
These covers ensure extra protection 
when the door is locked in the 90 degree 
double locking mode. The 90 degree 
position also automatically closes any 
open windows and the sunroof one at a 
time, as long as the key is held in the 90 
degree position. 

The plunger on the driver’s door 
overrides the function of the other 
plungers. If the passenger doors are 
open at the time the driver's door is 
locked, they too will lock when closed. 
In the event of an accident, an inertia 
switch will automatically raise the 
plungers, thereby unlocking all doors. To 
prevent locking the keys in the car, the 
driver's door can only be locked by use 
of the ignition key. The driver’s door 
plunger cannot be depressed unless the 
door is closed and the key cannot be 
turned in the lock until the door is 
closed. 

The ignition lock will be protected 
and the housing reinforced to prevent 
removal of the steering wheel and lock. 
According to BMW, the steering whell 
has 26 locking positions, and if the 
steering wheel is moved or tampered 
with after the ignition key is removed, 
the steering wheel lock will engage to 
prevent steering wheel movement. 

If the battery should be disconnected 
or if there should be a power failure, the 
doors do not become unlocked. 
However, the key can still be used to 
open the doors. 

The second part of the antitheft 
system for the BMW 5 carline is 
activated when the driver keys in a 
special 4-digit code via the computer 
built into the dashboard. The antitheft 
code activates the ignition/fuel injection 
interrupt and an audible alarm. The 4- 
digit code must be entered before 
leaving the vehicle to activate the 
ignition/fuel system disabling function. 
Upon reentering the vehicle, the code 
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must be entered again to disengage the 
alarm and allow the engine to be 
started. 

If there should be unauthorized entry 
into the vehicle and the ignition turned 
on, a bell sounds and the computer 
readout panel displays the word 
“CODE.” If a wrong codeisentered 
and/or an attempt is made to start the 
engine, a separate horn is activated. 
After three unsuccessful attempts at 
starting the engine, the computer 
deactivates for 30 minutes which 
disables the ignition and fuel systems 
for that period of time. Also, the alarm- 
horn sounds intermittently for 30 
seconds, then stops and rearms itself. 
Entering the correct code changes the 
readout to the time of day, deactivates 
the alarm, and allows the engine to be 
started. 

In summary, the second part of the 
antitheft system for the BMW 5 carline 
is not passive since it requires the user 
to enter a 4-digit code into a computer. 
The effectiveness of this system 
depends largely en the actions of the 
individual operator, something over 
which BMW has no control. However, 
once activated, it provides a disabling 
vehicle function and a 30-second audible 
(but no visible) alarm. The audible 
alarm is not tied into the locks on the 
hood, doors, or trunk. 

Access to the power source on the 5 
carline is protected. The battery for the 
Model 525 is located under the hood, 
with the hood release located within the 
vehicle. The battery for the Model 535 is 
located under the rear passenger seat. 
The electronic control unit that acts as 
the brain for the alarm is located with 
the horn, behind the dashboard, in the 
vent system. These two factors should 
serve to prevent defeat of the system by 
access to its power source. 

Additionally, BMW states that the 
carline is equipped with an antitheft 
radio (standard on all BMW models) 
that will be permanently disabled if 
removed from the vehicle unless a 5- 
digit reactivation code is manually 
keyed into the radio. A warning lamp on 
the face of the radio will light up when 
the ignition key is removed and any 
tempering with the radio will be 
indicated by a beeping sound emitted by 
the radio. Decals describing the antitheft 
radio are placed on the windows to 
deter thieves. 

BMW believes that its antitheft device 
will further reduce and deter theft of the 
5 carline based on the lower theft rates 
of the 5 carline since MY 1985. The 
BMW 5 carline has been equipped with 
the double locking antitheft device since 
MY 1985. BMW asserts that since the 
theft rates for the 5 carline were better 
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in 1985-86 than for 1987, it can be 
concluded that the double locking 
antitheft device is better than parts 
marking. If the petition for exemption 
from parts marking is granted, all U.S. 5 
carline BMWs will also include the 
active computerized coding system that 
has been described above. The 83/84 
MY median theft rate was 3.2712. The 
BMW 5 carline theft rate for the 83/84 
MY was 5.0750. The double locking 
antitheft system was introduced in the 
BMW 5 carline in MY 1985. For MY 1985, 
the theft rate for the BMW 5 carline 
dropped to 1.9683. For MY 1986, the theft 
rate for the BMW 5 carline was 1.9450. 
For MY 1987, the first year of parts 
marking, the theft rate was 3.3921. 

The preamble to the interim final rule 
implementing 49 CFR Part 543 (51 FR 
705; January 7, 1986) discussed 
information necessary for an evaluation 
of the effectiveness of antitheft devices. 
Based on the agency’s analysis of data 
concerning the theft record of vehicles 
equipped with antitheft devices, 
automatic activation of the antitheft 
devices was cited as an “attribute of 
performance whose potential 
contribution to reducing and deterring 
theft is particularly notable.” The 
agency went on to note: 

It appears from available information that 
devices which activate automatically are 
more likely to be effective in reducing and 
deterring theft than devices which require the 
driver to take some positive action. . . The 
reasons are that the driver would have to 
take the additional action to arm the latter 
type of antitheft device every time he or she 
exited the vehicle, and available information 
suggests that persons are not likely to do this 
every time. (51 FR 708) 


Based on substantial evidence, 
NHTSA cannot determine that the 
antitheft system to be installed as 
standard equipment on the MY 1990 
BMW 5 carline is likely to be as 
effective in reducing and deterring 
motor vehicle theft as compliance with 
the requirements of the theft prevention 
standard (49 CFR Part 541). 

The agency disagrees with BMW's 
conclusions about the 1985-87 theft 
rates for its 5 carline. BMW argues that 
since the theft rates for the 5 carline 
were better in 1985-86 than for 1987, it 
can be concluded that the double 
locking antitheft device is better than 
parts marking. It is true that the theft 
rate of 1987 5 carline vehicles with both 
the doubling locking device and parts 
marking was higher than the theft rate 
for 1986 5 carline vehicles with only the 
doubling locking device. However, it 
was not the addition of parts making 
that made the effectiveness of the 
double locking device crop. Some other 
factor or factors caused the 


effectiveness to decrease. Without parts 
marking, the theft rate of the 1987 5 
carline vehicles presumably would have 
been higher still. 

As previously described, the interrupt 
and alarm which comprise the second 
part of the proposed BMW 5 antitheft 
system are active. An operator must key 
in a four digit code before the system is 
armed. Once armed, this device has 
other attributes that are believed to be 
effective in reducing or deterring theft, 
namely, an audible alarm and a vehicle 
disabling device. 

The agency's experience in 
administering the exemption program 
and its consideration of the BMW 
submissions and other information 
confirm the agency's belief that passive 
antitheft devices are preferable to active 
devices. The agency believes that the 
best way of facilitating or encouraging a 
antitheft device's activation is by 
making the means of activation passive. 
If available data showed that a 
particular active device were actually 
activated almost as often as an identical 
passive device, the agency would likely 
conclude that those particular active 
and passive devices were likely to be 
equally effective. However, as the below 
owner survey demonstrates, the 
activation of the active device is not 
only well below 100 percent, it is well 
below 50 percent. 

Upon request, BMW provided the 
agency with information about the use 
rate of the key coded alarm/disabling 
antitheft system by owners of 1989 
BMW 525i and 535i passenger cars. 
BMW’'s information showed that of the 
owners responding, approximately 18 
percent always, and 21 percent 
frequently, used the key coded antitheft 
system. 30 percent never used the key 
coded system and 21 percent seldom 
used the system. 10 percent did not 
know this feature was available, 
indicating that it was not used at all. In 
sum, 82 percent of the responding BMW 
MY 1989 5 carline owners (those who 
frequently, seldom, or never used the 
system, and those who did not know 
about the key coded system), did not use 
the key coding system to full effect and 
61 percent never or almost never used it. 
Therefore, for more than half of the 
BMW 5 carline owners, the only 
antitheft system that they consistently 
rely on is the passive double locking key 
system, not the more important key 
coded alarm/ disabling system. 

This failure to “promote activation” 
sets the BMW 5 system apart from the 
systems for which the agency has 
previously granted exemptions. It also 
adversely affects the BMW 5 carline’s 
antitheft device to: attract attention to 
unauthorized entries; prevent defeat or 
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circumvention of the device by 
unauthorized persons; prevent operation 
of the vehicle by unauthorized entrants; 
and ensure the reliability and durability 
of the device. In view of these 
shortcomings, NHTSA cannot make the 
necessary statutory determination. 

The agency notes that the limited and 
sometimes conflicting data on the 
effectiveness of the part marking 
program make it difficult to compare the 
effectiveness of an antitheft device with 
the effectiveness of compliance with the 
parts marking requirements of the theft 
prevention standard. The statute clearly 
requires such a comparison, which the 
agency has made on the basis of the 
limited data available. 

The petition for exemption from 
compliance with the theft prevention 
standard for the MY 1990 BMW 5 carline 
is therefore denied. The BMW 5 carline 
must continue to be marked in 
compliance with the parts marking 
requirements of 49 CFR Part 541. 


(15 U.S.C. 2025, delegation cf authority at 49 
CFR 1.50) 

Issued on: March 31, 1989. 
Diane K. Steed, 
Administrator. 
[FR Doc. 89-8192 Filed 4-5-89; 8:45 am] 
BILLING CODE 4910-59-M 


international Harmonization of Safety 
Standards; Calendar of Meetings 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice of meetings. 


sumMaRY: The National Highway 
Traffic Safety Administration (NHTSA) 
will continue its participation during this 
year in the international meetings to 
harmonize U.S. and foreign motor 
vehicle safety standards. These 
meetings will be conducted by the 
Working Party on the Construction of 
Vehicles (WP29) under the Principal 
Working Party on Road Transport of the 
United Nations’ Economic Commission 
for Europe (ECE), and by the six 
Meetings of Experts (formerly called 
Groups of Rapporteurs) of WP29. The 
NHTSA currently represents the United 
States in all of the Meetings of Experts 
except those on Pollution and on Noise. 


DATES: For a list of scheduled meetings, 
see the Supplementary Information 
section of this Notice. Inquiries or 
comments related to specific meetings 
should be made at least two weeks 
preceding that meeting. 

FOR FURTHER INFORMATION CONTACT: 


Francis. J. Turpin, Office of International 
Harmonization (NOA-05), National 
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Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC 20590 (202-366-2114). 
SUPPLEMENTARY INFORMATION: This 
calendar consists of those ECE meetings 
currently scheduled. It is published for 
information and planning purposes and 
the meeting dates and places are subject 
to change. NHTSA attendance at these 
meetings will be affected by agenda 
content, priorities and availability of 
travel funds. 


May 16-19, 1989 
Meeting of Experts on General Safety 


Provisions (GRSG), Fifty-Fourth 
Session—Geneva, Switzerland. 


June 5-8, 1989 


Meeting of Experts on Passive Safety 
(GRSP), Fifth Session—Geneva, 
Switzerland. 


June 26, 1989 


Administrative Committee for the 
Coordination of Work of WP29 (AC.2), 
Fortieth Session—Geneva, 
Switzerland. 


June 27-30, 1989 
Working Party on the Construction of 


Vehicles (WP-29), Eighty-Eighth 
Session—Geneva, Switzerland. 


July 10-12, 1989 
Meeting of Experts on Brakes and 


Running Gear (GRRF), Twenty-Fourth 
Session—Geneva, Switzerland. 


August 23-25, 1989 


Meeting of Experts on Noise (GRB), 
Sixteenth Session—Geneva, 
Switzerland. 


August 28-30, 1989 
Meeting of Experts on Pollution and 


Energy (GRPE), Twentieth Session— 
Geneva, Switzerland. 


October 9, 1989 
Administrative Committee for the 
Coordination of Work of WP29 (AC.2), 


Forty-First Session—Geneva, 
Switzerland. 


October 10-13, 1989 

Working Party on the Construction of 
Vehicles (WP-29), Eighty-Ninth 
Session—Geneva, Switzerland. 

October 31—-November 3, 1989 

Meeting of Experts on Lighting and 
Light-Signalling (GRE), Twenty- 
Second Session—Geneva, 
Switzerland. 

November 27—December 1, 1989 


Meeting of Experts on Passive Safety 
(GRSP), Sixth Session—Geneva, 
Switzerland. 


December 11-14, 1989 


Meeting of Experts on General Safety 
Provisions (GRSG), Fifty-Fifth 
Session—Geneva, Switzerland. 
The following meetings took place 

earlier this year: 


January 23-26, 1989 


Meeting of Experts on Pollution and 
Energy (GRPE), Nineteenth Session— 
Geneva, Switzerland. 


February 13-16, 1989 


Meeting of Experts on Brakes and 
Running Gear (GRRF), Twenty-Third 
Session—Geneva, Switzerland. 


March 13, 1989 


Administrative Committee for the 
Coordination of Work of WP29 (AC.2), 
Thirty-Ninth Session—Geneva, 
Switzerland. 


March 14-17, 1989 


Working Party on the Construction of 
Vehicles (WP-29), Eighty-Seventh 
Session—Geneva, Switzerland. 


April 3-5, 1989 


Meeting of Experts on Lighting and 
Light-Signalling (GRE), Twenty-First 
Session—Geneva, Switzerland. 
Issued on April 3, 1989. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 89-8209 Filed 4-5-89; 8:45 am] 

BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Date: March 31, 1989. 


The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 


Alcohol, Tobacco and Firearms 


OMB Number: 1512-0119 

Form Number: ATF F 2149/2150 
(5200.14) 

Type of Review: Extension 
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Title: Notice of Removal of Tobacco 
Products, Cigarette Papers, or 
Cigarette Tubes 

Description: Tobacco manufacturers or 
export warehouse proprietors are 
liable for tax on tobacco products on 
their premises. Tobacco products, 
cigarette papers and tubes may be 
removed without payment of tax, for 
specific and verifiable purposes. This 
form documents and verifies these 
removals 

Respondents: Individuals or households, 
Businesses or other for-profit, Small 
businesses or organizations 

Estimated Number of Respondents: 394 

Estimated Burden Hours Per 
Recordkeeper: 15 minutes 

Frequency of Response: On occasion 

Estimated Total Reporting Burden: 
26,595 hours 

OMB Number: 1512-0334 

Form Number: ATF REC 5150/3 

Type of Review: Extension 

Title: Usual and Customary Business 
Records Relating to Tax-Free Alcohol 

Description: Tax-free alcohol is used for 
nonbeverage purposes in scientific 

‘ research and medicinal purposes by 
educational organizations, hospitals, 
laboratories, etc. Records maintain 
spirits accountability and protect tax 
revenue and public safety 

Respondents: State or local 
governments, Businesses or other for- 
profit, Non-profit institutions, Small 
businesses or organizations 

Estimated Number of Recordkeepers: 
6,546 

Estimated Burden Hours Per 
Recordkeeper: None 

Frequency of Response: Recordkeeping 

Estimated Total Reporting Burden: 1 
hour 

OMB Number: 1512-0335 

Form Number: ATF REC 5150/4 

Type of Review: Extension 

Title: Letterhead Applications and 
Notices Relating to Tax-Free Alcohol 

Description: Tax-free alcohol is used for 
nonbeverage purposes in scientific 
research and medicinal uses by 
educational organizations, hospitals, 
laboratories, etc. Permits/ 
Applications control authorized uses 
and flow. Protect tax revenue and 
public safety. 

Respondents: State or local 
governments, Businesses or other for- 
profit, Non-profit institutions, Small 
businesses or organizations 

Estimated Number of Respondents: 
6,546 

Estimated Burden Hours Per Response: 
30 minutes 

Frequency of Response: On occasion 
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cs ed Total Reporting Burden: 3,273 

ours 

Clearance Officer: Robert Masarsky, 
(202) 566-7077, Bureau of Alcohol, 
Tobacco and Firearms, Room 7011, 
1200 Pennsylvania Avenue NW., 
Washington, DC 20226 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 

Lois K. Holland, 

Departmental Reports, Management Officer. 

[FR Doc. 89-8136 Filed 4-5-89; 8:45 am] 

BILLING CODE 4610-25-m 


Public information Collection 
Requirements Submitted to OMB for 
Review 


Date: March 31, 1989. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. - 


Internal Revenue Service 


OMB Number: 1545-0959 

Form Number: None 

Type of Review: Extension 

Title: Estate and Gift Taxes; Qualified 
Disclaimers of Property 

Description: Section 2518 allows a 
person to disclaim an interest in 
property received by gift or 
inheritance. The interest is treated as 

_ if the disclaimant never received or 
transfered such interst for Federal gift 
tax purposes. A qualified disclaimer 
must be in writing and delivered to 
the transferor or trustee. 

Respondents; Individuals or households 

- Estimated Number of Respondents: 
2,000 

Estimated Burden Hours Per Response: 
30 minutes 

Frequency of Response: On occasion 

Estimated Total Reporting Burden: 1,000 
hours 

Clearance Officer: Garrick Shear, (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue 
NW., Washington, DC 20224 

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 


Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 
Lois K. Holland, 
Departmental Reports Management Officer 
[FR Doc. 89-8137 Filed 4-5-89; 8:45 am] 
BILLING CODE 4810-25-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


information Collection Under OMB 
Review 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Notice. mn 


The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Pub. L. 96-511 applies. 


ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration (203C), Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420, (202) 233- 
2744, 

Comments and questions about the 
items on the list should be directed to 
VA's OMB Desk Officer, Joseph Lackey, 
Office of Management and Budget, 726 
Jackson Place NW., Washington, DC 
20503, (202) 395-7316. 


DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 30 days of this 
notice. 


Dated: March 27, 1989. 


1 On March 15, 1989, the Veterans Administration 
became the Department of Veterans Affairs (see 54 
FR 10476). 


By direction of the Secretary. 
Frank E. Lalley, 


Director, Office of Information Management 
and Statistics. 


New Collection 


1. Department of Veterans Benefits 

2. Veterans Mortgage Life Insurance 
Change of Address Statement 

3. VA Form 29-0563 

4. This form is used by the Department 
of Veterans Affairs to request 
information needed for determining 
continued entitlement to Veterans 
Mortgage Life Insurance 

5. On occasion 

6. Individuals or households 

7. 240 responses 

8. 42 hour 

9. Not applicable 

Revision 

1. Veterans Benefits Administration 

2. Eligibility Verification Reports 

3. VA Forms 21-0510—21-0519-1 

4. This series of forms is used to obtain 
eligibility information from recipients 
of the VA’s income-based programs at 
least once each year. The forms 
request family income, net worth, 
marital status, and the status of 
dependents 

5. On occasion; Annually 

6. Individuals or households 

7. 1,237,500 responses 

8. % hour 

9. Not applicable 


Revision 


1. Veterans Benefits Administration 

2. Notice of Waiver of VA 
Compensation or Pension to Receive 
Military Pay and Allowances 

3. VA Form 21-8951 

4. The application is used to enable 
reservists to waive VA compensation 
payments to receive service pay 

5. On occasion; one-time Waiver 

6. Federal agencies or employees 

7. 8,000 responses 

8. 1/30 hour 

9. Not applicable 


Extension 


1. Veterans Benefits Administration 

2. Veterans Applications for Work- 
Study Allowance 

3. VA Form 20-8691 

4. VA Form 20-8691 is needed to identify 
those veteran-students who wish to 
apply for the supplemental VA work- 
study benefit and to assist the VA in 
selecting eligible applicants. 

5. On occasion 

6. Individuals or households 

7. 20,500 responses 

8. % hour 

9. Not applicable 
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Extension 


1. Veterans Benefits Administration 

2. Declaration of Status of Dependents 

3. VA Form 21-686C 

4. This form is used to confirm marital 
status and dependent children. 

5. On occasion 

6. Individuals or households; 

7. 226,000 responses 

8. % hour 

9. Not applicable 


Extension 


1. Veterans Benefits Administration 

2. Application for Reimbursement from 
Accrued Amounts Due a Deceased 
Beneficiary 


3. VA Form 21-601 

4. Federal law states that accrued 
benefits may be paid upon death of a 
beneficiary and lists the order in 
which the benefits may be paid. The 
completed form supplies the VA with 
the information required to properly 
pay accrued benefits. 

5. On occasion 

6. Individuals or households 

7. 3,750 responses 

8. % hour 

9. Not applicable 


Extension 
1. Veterans Benefits Administration 
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2. Quarterly Report of State Approving 
Agency Activities 

3. VA Form 22-7398 

4. This form will be used by State 
approving agencies to report work 
performed pursuant to the provisions 
of the yearly reimbursement contracts 
as authorized by law. 

5. Quarterly 

6. State or local governments 

7. 70 responses 

8. 1 hour 

9. Not applicable. 


[FR Doc. 89-8194 Filed 4-5-89; 8:45 am] 
BILLING CODE 6320-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” {Pub. L. 94-409) 5 U.S:C. 552b(e)(3). 


COMMODITY FUTURES TRADING 

COMMISSION 

TIME AND DATE: 10:00 a.m., Monday, 

April 10, 1989. 

PLACE: 2033 K Street, NW, Washington, 

DC, 8th Floor Hearing Room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement matters. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc: 89-8266 Filed 4-489; 1:46 pm] 
BILLING CODE 6351-01-M 
COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Tuesday, 
April 25, 1989. 

PLACE: 2033 K St., NW., Washington, 
DC, 8th Floor Hearing Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 


Enforcement matters. 
Rule Enforcement reviews. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

{FR Doc..89-8267 Filed 4~4—-89; 1:46 pm] 
BILLING CODE 6351-01-M 


FEDERAL ELECTION COMMISSION 


DATE AND TIME: Tuesday, April 11, 1989, 
10:00 a.m. 


PLACE: 999 E Street, NW., Washington, 
DC. 


STATUS: This meeting will be closed to 
the public. 


IMATTERS TO BE DISCUSSED: 


Compliance matters pursuant to 2 U.S.C. 
437g. 

Audits conducted pursuant to 2 U.S.C. 437g, 
438(b), and Title 26, U.S.C. 

Matters concerning participation in civil 
actions of proceedings or arbitration. 

Internal personnel rules and procedures or 
matters affecting a particular employee. 


DATE AND TIME: Thursday, April 13, 1989, 
10:00 a.m. 


PLACE: 999 E. Street, NW., Washington, 
DC. (Ninth Floor). 
STATUS: This meeting will be open to the 
public. 
MATTERS TO BE CONSIDERED: 
Setting of Dates for Future Meetings. 
Correction and Approval of Minutes. 
Status of Presidential Audits. 
Fiscal Year 1989 Management Plan 
Revisions and Reallocations. 
Administrative Matters. 


PERSON TO CONTACT FOR INFORMATION: 
Mr. Fred Eiland, Information Officer, 
Telephone: 202-376-3155. 

Marzjorie W. Emmons, 

Secretary of the Commission. 

{FR Doc. 89-8293 Filed 44-89; 2:45 pm] 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: 10:00 a.m., Wednesday, 
April 12, 1989. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 

Status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Date: April 4, 1989 
Jennifer J. Johnson 
Associate Secretary of the Board 
{FR Doc. 89-8283 Filed 44-89; 1:47 pm| 
BILLING CODE 6210-01-M 


FEDERAL RETIREMENT THRIFT 
INVESTMENT BOARD 


TIME AND DATE: 9:00 a.m. April 17, 1989. 


PLACE: 5th Floor, Conference Room, 805 
Fifteenth Street, NW., Washington, DC. 


STATUS: Open. 
MATTERS TO BE CONSIDERED: 
1. Approval of minutes of last meeting. 
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2. Thrift Savings Pian activities report by 
Executive Director. 

3. Annual audit report by Arthur Andersen 
representatives. 

4. Review of audit policy. 


CONTACT PERSON FOR MORE 
INFORMATION: Tom Trabucco, Director, 
Office of External Affairs, (202) '523- 
5660. 


Dated: April 3, 1989. 
Francis X. Cavanaugh, 
Executive Director, Federal Retirement Thrift 
Investment Board. 
[FR Doc. 89-8299 Filed 44-89; 3:24 pm] 
BILLING CODE 6760-01-™ 


LEGAL SERVICES CORPORATION 


Operations and Regulations Committee 
Meeting 


TIME AND DATE: The Operations and 
Regulations Committee meeting will be 
held on Thursday, April 13, 1989. The 
meeting will commence at 9:00 a.m. and 
continue until 5:00 p.m., or until all 
business is completed. 


PLACE: Ramada Hotel, Olde Towne, 901 
North Fairfax Street, Cameron East, 2nd 
Floor, Alexandria, VA 22314. 


STATUS OF MEETING: Open. 
MATTERS TO BE CONSIDERED: 


1. Approval of Agenda 
2. Approval of Minutes 
—January 18, 1988 
—March 2, 1989 
3. 45 CFR Part 1610, Funds from Sources 
Other Than the Corporation 
. 45 CFR Part 1611, Eligibility 
. 45 CFR Part 1632, Redistricting 


Discussion and Public Comment 
follow each item. 
CONTACT PERSON FOR MORE 
INFORMATION: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 
Date Issued: April 4, 1989. 
Maureen R. Bozell, 
Secretary. 
[FR Doc. 89-8308 Filed 44-89; 3:38 pm| 
BILLING CODE 7050-01-M 


LEGAL SERVICES CORPORATION 


Task Force on Client Board Member 
Training; Meeting 

TIME AND DATE: The Task Force on 
Client Board Member Training will meet 
on Friday, April 14, 1989, from 8:00 a.m. 
until 9:30 a.m. 
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PLACE: The Ramada Hotel, Olde Towne, 
901 North Fairfax Street, Cameron East, 
2nd floor, Alexandria, Virginia 22314. 
STATUS OF MEETING: Open. 

MATTERS TO BE CONSIDERED: 1. Public 
Comment on Client Issues 


CONTACT PERSON FOR MORE 

INFORMATION: Maureen R. Bozell, 

Executive Office, (202) 863-1839. 
Date Issued: April 4, 1989. 

Maureen R. Bozell, 

Secretary. 

[FR Doc. 89-8309 Filed 44-89; 3:38 pm] 

BILLING CODE 7050-01-s 


LEGAL SERVICES CORPORATION 

Board of Directors; Meeting 

TIME AND DATE: The Board of Directors 
meeting will be held on April 14, 1989. 
The meeting will commence ai 9:30 a.m. 
and continue until 5:00 p.m. An 
Executive Session will be held during 
the luncheon break, from 12:30 p.m. until 
1:30 p.m. 

PLACE: The Ramada Hotel, Olde Town, 
901 North Fairfax Street, Cameron East, 
2nd floor, Alexandria, Virginia 22314. 
STATUS OF MEETING: Open [A portion of 
the meeting is to be closed to discuss 
personnel, personal, litigation, and 
investigatory matters under The 
Government in the Sunshine Act [5 
U.S.C. 552b (c), (2), (8), (7), (9), (B), and 
(10}] and 45 CFR 1622.5 (a), (e). (f). (g). 
and (h)]. 

FAATTERS TO BE CONSIDERED: 


Executive Session (Closed) 


1. Personnel and Personal Matters 

2. Litigation and Investigation Matters. 

Board of Directors Meeting (Open) 

1. Approval of Agenda 

2. Approval of Minutes 

—March 3, 1989 

3. Report from the Operations and 
Regulations Committee 

4. Report from the Task Force on Client Board 
Member Training 


Discussion and Public Comment 
follow each item. 
CONTACT PERSON FOR MORE 
INFORMATION: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 


Date Issued: April 4, 1989. 
Maureen R. Bozell, 
Secretary. 
[FR Doc. 89-8310 Filed 44-89; 3:38 pm] 
BILLING CODE 7050-01-M 


SECURITIES AND EXCHANGE COMMISSION 
AGENCY MEETING 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the week of April 3, 1989. 

A closed meeting will be held on 
Monday, April 3, 1989, at 2:30 p.m. 

The Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
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staff members who are responsible for 
the calendared matters may also be 
present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set foth in 5 U.S.C. 
552b{c) (4), (8), (9)(A) and (10) and 17 
CFR 200.402(a) (4), (8), (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Grundfest, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Monday, April 3, 
1989, at 2:30 p.m., will be: 


Institution of administrative proceedings of 
an enforcement nature. 

Settlement of administrative proceedings of 
an enforcement nature. 

Report of Investigation. 

Settlement of injunctive actions. 


Institution of injunctive actions. 


At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Holly 
Smith at (202) 272-2091. 

April 3, 1989. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-8265 Filed 44-89; 1:45 pm] 
BILLING CODE 8010-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Parts 55, 56, and 70 
(Decket No. PY-89-002) 

increase in Fees and Charges 


Correction 


In proposed rule document 89-6620 
beginning on page 11541 in the issue of 
Tuesday, March 21, 1989, make the 
following corrections: 

1. On page 11541, in the first column, 
under ADDRESS, in the eighth line, before 
“For” insert an opening parenthesis. 

2. On the same page, in the 3rd 
column, under Background and 
Proposed Changes, in the 1st paragraph, 
in the 3rd line, after “products” insert 
“plants”; in the 6th line, “or” should 
read “of”; and in the 10th line, “and 
overhead” should read “overhead and”: 

3. On the same page, in the same 
column, under Background and 
Proposed Changes, in the second 
paragraph, in the fourth line, after 
“providing” insert “voluntary”. 

4. On the same page, in the same 
column, under Background and 
Proposed Changes, in the third 
paragraph, in the second line, 
“increased” should read “increases”; 
and in the fifth line, “increases” should 
read “increased”. 

5. On page 11542, in the 1st column, in 
the 3rd tine, “test” should read “tests”; 
and in the 16th line, “official” was 
misspelled. 

6. On the same page, in the same 
column, under Information Collection 
Requirements and Recordkeeping, in the 
ninth line, “OMB No. 0581-9128” should 
read “OMB No. 0581-0128”. 


§ 55.510 Fees and charges for services 
other than on a continuous resident basis. 


7. On page 11542, in the first column, 
the section heading for § 55.510 was 


incorrect and should read as set forth 
above. 
§ 55.550 [Corrected] 


8. On the same page, in the 2nd 
column, in § 55.550(a), in the table, in the 
19th line, “NEA” should read “NEPA”; 
and in the 27th line, “Quantitative” 
should read “Qualitative”: 


§56.46 (Corrected) 

9. On the same page, in the third 
column, in § 56.46({c), in the fifth line, 
“the” was misspelled. 

§ 70.76 {Corrected] 


10. On page 11543, in the first column, 
in the section heading for § 70.76, 
“poultry” was misspelled. 


BILLING CODE 1505-01-D 


DEPARTMENT OF COMMERCE 
international Trade Administration 
19 CFR Part 353 

(Docket No. 60604-9015) 
Antidumping Duties 


Correction 


In rule document 89-5009 beginning on 
page 12742 in the issue of Tuesday, 
March 28, 1989, make the following 
corrections: 

On page 12742, in the first column, 
under EFFECTIVE DATE, the text should 
read, “The effective date of this Part 353 
is April 27, 1989, except that the 
effective date of § 353.22(a) and (c) of 
this Part 353 is June 1, 1989.” 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 546 


Animal Drugs, Feeds, and Related 
Products; Tetracycline Hydrochloride 
Capsules 


Correction 


In rule document 89-6648 beginning on 
page 11698 in the issue of Wednesday. 


Federal Register 
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March 22, 1989, make the following 
correction: 
§ 546.180a [Corrected] 

On page 11698, in the third column, in 
amendatory instruction 2, in the first 


line, “Section 546.80a” should read 
“Section 546.180a”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 89E-0018] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Sandostatin® 


Correction 


In notice document 89-5879 beginning 
on page 10589 in the issue of Tuesday, 
March 14, 1989, make the following 
correction: 


On page 10590, in the ist column, 
under SUPPLEMENTARY INFORMATION, in 
the 2nd paragraph, in the 11th line, 
“products” should read “product”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
(Docket No. 89N-0092] 


Drug Export; Demerol* Hydrochloride 
(Meperidine Hydrochioride, USP) 


Correction 


In notice document 89-5997 appearing 
on page 10728 in the issue of 
Wednesday, March 15, 1989, make the 
foliowing correction: 

In the second column, in the third line, 
“may” should read “many”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Planning and 
Development 


24 CFR Part 576 
[Docket No. R-89-1434; FR-2562] 


Emergency Shelter Grants Program; 
Technical Amendments 


Correction 


In rule document 89-7508 beginning on 
page 13060 in the issue of Thursday, 
March 30, 1989, make the following 
corrections: 

On page 13060, in the first column, in 
the SUMMARY, in the eighth line, 
“November 17, 1988” should read 
“November 7, 1988”. 

On the same page, in the third column, 
under SUPPLEMENTARY INFORMATION, in 
the second paragraph, in the first line, 
“November 9, 1988” should read 
“November 7, 1988”. 

On the same page, in the same 
column, in the same paragraph, in the 
fourth line, “(Pub. L. 100-690)” should 
read “(Pub. L. 100-628)”. 


§§ 576.1, 576.3, 576.21, 576.23, 576.51, 
576.53, 576.55, 576.73, and 576.85 
[Corrected] 


On page 13061, in the second column, 
under PART 576-EMERGENCY SHELTER 
GRANTS PROGRAM; STEWART B. 
MCKINNEY HOMELESS ASSISTANCE ACT, 
in the Note, in the fifth line, “November 
17, 1988". should read “November 7, 
1988”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
[T.D. 8206] 


Income Tax; Taxable Years Beginning 
After December 31, 1953; Definition of 
a Qualified Business Unit 


Correction 


In rule document 88-12558 beginning 
on page 20612, in the issue of Monday, 
June 6, 1988, make the following 
correction: 

On page 20613, in the second column, 
the authority for Part 1 should be 
corrected to read as follows, “26 U.S.C. 
7805 * * * Sections 1.989(a}-OT and 
1.989({a)-1T also issued under 26 U.S.C. 
989 (c).” 

BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
Customs Service 


19 CFR Part. 177 


Certain Administrative Procedures 


Correction 


In proposed rule document 89-4594 
beginning on page 8208 in the issue of 
Monday, February 27, 1989 make the 
following corrections: 

1. On page 8208, in the third column, 
in the first paragraph, in the last line, 
“HTSUS On” should read “HTSUS on”. 

2. On page 8210, in the 2nd column, in 
the 1st complete paragraph, in the 16th 
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line, “of’ should read “to”; and in the 
19th line, before “Bulletin” remove 
“Service”. 

3. On the same page, in the same 
column, in the 2nd complete paragraph, 
in the 24th line, “classification” was 
misspelled. 

4. On page 8212, in the first column, in 
the sixth line, “customs” should read 
“Customs”. 


§ 177.0 [Corrected] 

5. On the same page, in the third 
column, in § 177.0, in the fourth line, 
“Services” should read “Service”. 


§177.9 [Corrected] 

6. On page 8214, in the first column, in 
§ 177.9(d)(2), in the fifth line, “fuling” 
should read “ruling”. 

7. On the same page, in the same 
column, in § 177.9{d)(3), in the sixth line, 
“delivery” should read “effective”. 

8. On the same page, in § 177.9(e)(1), 
in the second column, in the fifth line, 
“affected” was misspelled. 

9. On the same page, in the same 
column, in § 177.9(e)(3), in the 17th line, 
“regulations” was misspelled. 


§ 177.12 [Corrected] 

10. On page 8215, in the first column, 
in § 177.12(b){1), in the first line, “form” 
should read “Form”. 

11. On the same page, in the second 
column, in § 177.12{b){2)fii), in the eighth 
line, “§ 177.2(b)(2), (b)(2){iii)” should 
read “§ 177.2(b)(1),. (b){2)fiii)”. 

12. On the same, in the same column, 
in § 177.12(d), in the 22nd line, 
“identified” was misspelled. 


BILLING CODE 1505-01-D 
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Department of 
Health and Human 
Services E 


Social Security Administration 
Demonstration Grants; Announcement of 
Fiscal Year 1989 Research Demonstration 
Program (RDP); Availability of Grant 
Funds and Request for Applications; 
Notice 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Social Security Administration 


Demonstration Grants; Announcement 
of Fiscal Year (FY) 1989 Research 
Demonstration Program (RDP), 
Availability of Grant Funds and 
Request for Applications 


AGENCY: Social Security Administration 
(SSA) 

ACTION: Announcement of the 
availability of FY 1989 funds and request 
for applications under SSA's RDP. 


SUMMARY: In FY 1987, SSA announced 
the beginning of its RDP. The current 
announcement pertains to SSA’s RDP 


for FY 1989 and consists of four sections: 


¢ Section I provides background 
information, discusses the purpose of 
the RDP, lists funding authorities and 
briefly describes the application 
process. 

* Section II describes the 
programmatic priorities and 
subpriorities under which SSA is 
requesting applications for funding. 

* Section III describes in detail the 
application process. 

* Section IV provides guidance on 
how to prepare and submit an 
application. 

All of the forms and instructions 
necessary to submit an application are 
published as part of this announcement 
following section IV. Therefore, no 
separate application kit is needed for 
submitting an application. The closing 
date for submission of applications is 
June 5, 1989. (See Section III, I.) 


Note: For purposes of this announcement, 
SSA is using the Social Security Disability 
Insurance (DI) program terms “beneficiary” 
and “benefit” to also represent the 
Supplemental Security Income (SSI) Program 
terms “recipient” and “payment.” 


FOR FURTHER INFORMATION CONTACT: 
Social Security Administration, Division 
of Disability Program Information and 
Studies, 6401 Security Boulevard, Room 
2223 Annex Building, Baltimore, 
Maryland 21235, Telephone: (301) 965- 
0105. 


SUPPLEMENTARY INFORMATION: 
Section I—Preamble 


A. Goals of the Social Security 
Administration (SSA) 


A major goal of SSA is to assist Social 
Security disability insurance (DI) and 
Supplemental Security Income (SSI) 
disabled and blind beneficiaries who 
have the potential to return to work. 
SSA is seeking to test new approaches 
to achieve this goal. These include more 


effective and efficient use of available 
vocational rehabilitation (VR) and other 
employment services, and new work 
incentives (WI). 

SSA’s focus is on significantly 
improved integration and use of VR and 
other employment program resources for 
its beneficiaries. This reflects a national 
concern with assisting disabled persons 
to become more productive contributors 
to the economy, while enhancing their 
self-esteem. SSA wishes to directly 
achieve this goal and is seeking to test 
new approaches which, if successful, 
can lead to the introduction of effective 
policies and programs of employment 
services for its beneficiary populations 
throughout the country. 

One of SSA's highest priorities for 
achieving these goals is to help and 
assure that as many beneficiaries as 
possible return to work at a level of 
earnings that will end or reduce 
dependency on SSA's disability 
programs. Currently, there are about 4.1 
million disabled (and blind) 
beneficiaries on the DI rolls, and about 3 
million disabled and blind on the SSI 
rolls. Total costs in payments to DI and 
SSI blind and disabled in 1987 (the latest 
year such figures are available) were 
28.4 billion dollars. Over the years, most 
persons coming onto the rolls have 
remained there. However, surveys and 
interviews of current beneficiaries 
indicate that many want to work and 
would return to work if the conditions 
were favorable. This might include 
conditions such as: an accommodating 
employer; assistance in finding a new 
position; encouragement and support; 
skills enhancement; transportation; 
alternative coverage of customary 
medical costs; various economic 
incentives; a longer trial work period 
(TWP) (e.g., for transitional 
employment); or some degree of medical 
improvement/rehabilitation leading to 
employment. 

SSA is seeking projects designed to 
make the most effective and efficient 
use of existing rehabilitation and 
employment service programs and 
systems, and for the creative application 
of available resources and technologies 
to assist beneficiaries to return to work. 
These projects should clearly contribute 
to SSA’s employment priorities 
including: 

¢ Information that will lead to 
programmatic changes to systematically 
increase the number of beneficiaries 
who return to work; 

© Methods of linking beneficiaries 
with employment assistance that feature 
cost-effective, state-of-the-art 
techniques; 

¢ More efficient and effective 
mechanisms for identifying and referring 
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candidates for rehabilitation and 
employment services; 

¢ Increased access by beneficiaries to 
employment service systems and 
networks; 

¢ More effective and efficient 
employment intervention for 
beneficiaries; and 

¢ More effective incentives for 
rehabilitation and employment. 


B. Research Demonstration Program 
(RDP) of SSA 


The RDP is designed to coordinate 
several funding authorities and to serve 
as SSA’s major demonstration effort on 
behalf of both the DI and SSI disabled 
and blind populations in a single Federal 
Register announcement. This 
nationwide competition to select 
demonstration projects designed to 
stimulate, test and coordinate effective 
approaches toward employment 
assistance is part of an innovative and 
systematic SSA-wide initiative for 
assisting beneficiaries to enter the 
workforce or return to work. 

SSA anticipates funding projects in 
the last quarter of FY 1989 or the first 
quarter of FY 1990. SSA anticipates 
funding up to 40 demonstration grants 
totaling about 5 million dollars, subject 
to availability of funds. In general, 
demonstration activities are intended to 
add to existing knowledge and to 
improve methods and techniques. 
Priority areas in this announcement 
request innovative demonstrations 
which extend and enhance employment 
outcomes for DI and SSI beneficiaries, 
including approaches which fill gaps in 
existing programs, link programs with 
public and private sector employment 
services, or create and test entirely new 
mechanisms to assist beneficiaries to 
secure employment. Applications which 
replicate existing employment strategies 
are not being sought, unless these ideas 
include a major new component or a 
new combination or enhancement of 
existing components which will lead to 
significant improvement in employment 
outcomes for DI and SSI beneficiaries. 

Priority will be placed on selection of 
approaches that offer the maximum 
opportunity for placement of SSA 
beneficiaries in permanent, competitive 
jobs, are cost-effective, can be 
replicated, and improve methods for 
coordinating employment opportunities 
for SSA's disability populations. 

In addition to these concerns, SSA 
wishes to pursue demonstrations 
suggested in the report of the Disability 
Advisory Council (DAC). The DAC was 
mandated by section 12102 of Pub. L. 99- 
272 to study and make recommendations 
related to the effectiveness of VR 
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services for DI and SSI beneficiaries, the 
use of specialists for medical/vocational 
evaluations, and possible criteria for 
assessing the probability that an 
applicant or recipient of disability 
benefits might benefit from 
rehabilitation services, The DAC was 
chartered by the Secretary of Health 
and Human Services on July 3, 1986, and 
its final report was transmitted to 
Congress and the Board of Trustees of 
the Disability Insurance trust fund on 
March 11, 1988. 

The DAC heard testimony from many 
experts in VR, medical/work 
evaluations, Social Security policy, and 
the economic implications of SSA’s 
disability programs. After more than a 
year of study, the DAC concluded that 
SSA should further emphasize return to 
work as the appropriate goal of SSA’s 
VR efforts and that SSA needs to 
develop additional ways to get many 
more of its disability beneficiaries into 
VR and programs leading to permanent 
employment. In developing new VR/ 
employment strategies, the DAC 
recommended that SSA conduct 
demonstrations, using all available 
sources of VR services (both public and 
private) and emphasizing case 
management and client/counselor 
cooperation to achieve maximum 
efficiency and effectiveness in returning 
disability beneficiaries to employment. 
Many of these recommendations are 
reflected in the specific demonstration 
topics requested under the priority areas 
in this announcement, including: 

¢ The active participation of 
beneficiaries in establishing VR/ 
employment goals and selective source 
providers; 

¢ Employer involvement in the design 
and structure of job skills training 
programs arid worksite 
accommodations; 

¢ Use of case managers to oversee the 
planning and provision of services and 
to provide ongoing cost management 
and quality control; 

© Use of compatible systems for 
reporting services and measuring the 
cost effectiveness of these services; 

¢ Development of incentives which 
promote early return to work; 

© Testing effective and efficient 
methods to identify and refer 
beneficiaries for appropriate VR/ 
employment services; and 

¢ Information campaigns about SSA's 
work incentives aimed at SSA and other 
public employees, community-based 
groups, parents of disabled children, and 
others who are involved with disabled 
persons. 

SSA is particularly interested in 
approaches that: (a) Link the resources 
of Federal and State agencies serving DI 


or SSI beneficiaries; (b) link the 
resources of Federal, State, and private 
agencies; (c) link SSA programs with 
private employers or employer 
associations possibly including Private 
Industry Councils; (d) link Federal and/ 
or State resources with private sector 
organizations serving the disabled; and/ 
or (e) promote additional private sector 
involvement with DI and SSI 
beneficiaries, e.g., direct job 
development and placement of 
beneficiaries or innovative uses of 
rehabilitation engineering techniques to 
return beneficiaries to the workforce. 


C. Legislative Authorities 


Authority for this activity is contained 
in sections 702 and 1110(a) of the Social 
Security Act (the Act), for projects to 
promote economic security and reduced 
dependency; section 1110(b) of the Act, 
for projects that assist in promoting the 
objectives or facilitate the 
administration of the SSI program; and 
section 505(a) of Public Law (Pub. L.) 96- 
265, for projects to improve employment 
outcomes for DI beneficiaries. In 
addition, section 505({a) of Pub. L. 96— 
265, as extended by Pub. L. 99-272, 
section 12101, requires the Secretary of 
HHS to test new forms of rehabilitation 
and other employment-related 
initiatives that will help DI beneficiaries 
return to work. 

It should be noted that certain of these 
authorities contain the flexibility to 
waive provisions of the Act to test new 
employment service arrangements and 
WI on a demonstration basis. 
Specifically, section 505(a)(3) authorizes 
the Secretary to waive titles II (DI) and 
XVIII (Medicare) benefit restrictions. 
Additionally, section 1110(b) authorizes 
the Secretary to waive requirements, 
conditions or limitations of title XVI 
(SSI), subject to certain safeguards such 
as voluntary participation by SSI 
recipients. The waiver authority under 
both titles has been redelegated by the 
Secretary to the Commissioner of SSA. 

However, section 505(a) requires that 
“no experiment or project shall be 
actually placed in operation unless at 
least 90 days prior thereto a written 
report, prepared for purposes of 
notification and information only, and 
containing a full and complete 
description thereof, has been 
transmitted by the Secretary to the 
Committee on Ways and Means of the 
House of Representatives and to the 
Committee on Finance of the Senate.” 
Additional processing time will be 
required to fulfill this requirement. 


D. Competitive Review of Applications 


Applications received under this 
announcement will be reviewed 
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competitively against the evaluation 
criteria of this announcement (see 
section III) by qualified independent 
reviewers. SSA will use these 
evaluations as an element in the 
selection process. The results of this 
review will assist SSA in deciding which 
applications should receive funding. 


E. Background 
1. Definition of Disability 


SSA administers two programs (DI 
and SSJ) for the disabled, as well as a 
separate SSI program for the blind. (The 
DI program for the disabled covers 
disabled blind.) 

Under both title II and title XVI, the 
definitions of disability and blindness 
are essentially the same. The law 
defines disability as “the inability to 
engage in any substantial gainful 
activity by reason of any medically 
determinable physical or mental 
impairment which can be expected to 
result in death or has lasted or can be 
expected to last for a continuous period 
of not less than 12 months * * * ” To 
meet the basic definition of disability, a 
person must have a severe impairment 
which makes him/her not only unable to 
do previous work but, considering the 
person's age, education, and work 
experience, any other substantial gainful 
work which exists in significant 
numbers in the national economy. There 
is a separate statutory definition of 
blindness for the SSI blind program. 

To qualify for DI benefits on his or her 
own earnings record, a disabled person 
must meet the definition of disability, 
and also meet an “insured status” 
requirement (sufficient past work in 
Social Security covered employment). 
To qualify for SSI benefits a disabled or 
blind person must meet the definition of 
disability or blindness and also meet 
certain other eligibility requirements, 
including an income and resources 
(financial need) test. 

New DI beneficiaries must wait 5 
months from the onset of disability to 
receive cash benefits, and another 24 
months to qualify for Medicare benefits. 
A waiting period is not required for new 
SSI beneficiaries to qualify for cash 
benefits and Medicaid benefits (in those 
States that provide Medicaid based on 
SSI eligibility). 

With certain exceptions, DI benefits 
generally continue until death or age 65 
unless the beneficiary medically 
improves or performs substantial gainful 
activity (SGA). See Section LE.5. for a 
more thorough description of SSA’s 
current VR program. Ordinarily SSA 
considers a person to be performing 
SGA wher his or her earnings 
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(excluding subsidies and certain 
impairment-related work expenses) 
average more than $300 per month ($740 
for blind DI beneficiaries who are 
subject to different rules). 

SSI benefits generally continue until 
death with no age cut-off unless the 
beneficiary medically improves or 
ceases to meet other eligibility 
requirements, such as the income and 
resources test. SGA is not a factor for 
SSI beneficiaries who perform work 
after entitlement (see Section LE.4., 
Work Incentives). 


2. Determination of Disability 


While SSA's disability programs are 
federally administered and funded, 
State agencies, generically known as 
disability determination services (DDSs) 
are used to determine disability and 
blindness. Thirty-seven of these DDSs 
operate under a State vocational 
rehabilitation agency (VRA). The 
remainder operate under a State 
umbrella agency, under a welfare 
agency or as an independent State 
agency. 

Social Security regulations provide a 
five-step sequential evaluation process 
which is used in determining whether a 
claimant meets the legal definition of 
disability. (See Section LE.3. for a 
separate description of the sequential 
evaluation process for continuing 
disability reviews.) When a decision 
that an individual is or is not disabled 
can be made at any step, evaluation 
under subsequent steps is not necessary. 
In this way, an eligibility decision for a 
claim is made as quickly and efficiently 
as possible. 

The first consideration, except for the 
SSI blind who are not subject to an SGA 
standard, is whether the applicant is 
performing SGA. If a DI or SSI applicant 
is performing SGA, his/her claim will be 
denied. 

Second, the individual's medical 
condition is considered to determine 
whether his/her impairment(s) has more 
than a minimal effect on the individual's 
ability(ies) to perform basic work- 
related functions such as walking, 
lifting, and following simple instructions. 
If the impairment(s) does not impose 
such a restriction on physical or mental 

-capacities, the claim is denied for lack 
. of necessary severity. 

Next, if the individual is not 
performing SGA and has an impairment 
which has. more than a minimal effect on 
the individual's ability(ies) to perform 
work-related functions, the individual's 
medical condition is compared with the 
criteria set forth in SSA's Listing of 
Impairments in the Social Security 
regulations. If the impairment(s) meets 
the listed criteria, or is medically 


equivalent to those criteria, the claim is 
allowed without further evaluation. 

If a claim has not been decided at any 
of the earlier steps in the sequential 
evaluation process, the individual's 
ability to perform work-related physical 
and mental activities is determined 
based on all of the relevant medical 
evidence and may include descriptions 
of limitations that go beyond the 
symptoms that are important in the 
diagnosis and treatment of a claimant's 
medical condition. This determination of 
residual functional capacity (RFC) is 
then compared with the demands of his/ 
her past work. If the individual retains 
the capacity to perform work done in the 
past, the claim is denied. 

A claim that cannot be decided at this 
step in the process is further evaluated 
to determine whether the individual can 
perform work other than past work. In 
making this determination, the 
individual's age, education, and work 
experience are considered, as well as 
RFC. 


This is only a general description of 
the sequential evaluation process for 
determining disability. The sequential 
evaluation process does not apply in full 
to DI claims for widows, widowers, or 
surviving divorced spouses, or to SSI 
claims for children under age 18. To be 
eligible under the criteria in the law, 
these claimants must have an 
impairment(s) which is so severe that it 
meets (or is equivalent to) the medical 
criteria in the Listing of Impairments. 
Also, blindness determinations for SSI 
claimants are based on medical criteria 
prescribed by statute and do not follow 
the sequential evaluation process. 


3. Continuing Disability Review Process 


SSA is required by law to periodically 
determine whether a beneficiary 
continues to be disabled and otherwise 
eligible for benefits. Since 1984, these 
continuing disability reviews (CDRs) 
have been conducted subject to a 
medical improvement review standard. 
Under this standard generally, once an 
individual is receiving disability 
benefits, substantial evidence must 
show that medical improvement related 
to his/her ability to work has occurred 
and that the person is able to.work {i.e., 
perform SGA) before SSA can determine 
that the person is no longer eligible to 
receive benefits. 

The law, however, provides for 
certain limited situations when a 
beneficiary's disability can be found to 
have ended, even though medical 
improvement has not occurred. 

The medical improvement review 
standard also applies to cases involving 
disabled widow(er)s, disabled surviving 
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divorced spouses and disabled SSI 
children under age 18. 

Overview of the CDR Process. In 
general, the frequency of CDRs depends 
on the type of case involved. Cases 
identified at the time of the initial 
decision as being likely to improve 
(medical improvement expected (MIE) 
cases) are usually scheduled to be 
reviewed within 18 months after the 
initial decision. Cases in which 
disability is not permanent (medical 
improvement possible (MIP) cases) are 
scheduled to be reviewed at least once 
every 3 years. Cases in which the 
disability is expected to be permanent 
(medica! improvement not expected 
(MINE) cases) are scheduled to be 
reviewed every 5 to 7 years. CDRs can 
also be conducted at any time if SSA 
learns that a beneficiary may have 
medically recovered. 

In title II return to work cases, a CDR 
is conducted: 

© Immediately, in an MIE case, since 
the work may indicate that the expected 
medical improvement has occurred; 

© Immediately, in an MIP or MINE 
case if medical recovery is alleged; and 

¢ At the end of the 9-month TWP in 
MIP or MINE cases in which medical 
recovery is not alleged. 

In title XVI return to work cases, work 
itself is not a reason for cessation, but 
medical CDRs are required following 
certain status changes under section 
1619(b). In addition, a medical review is 
required following eligibility under 
section 1619 (a) or (b). Eligibility will 
cease only if there is medical 
improvement. 

Most CDRs begin in an SSA field 
office (FO), after the beneficiary is 
notified of the CDR. During a personal 
contact, the FO advises the individual of 
his/her rights and responsibilities, 
obtains information and evidence on the 
individual's current condition and 
sources of medical treatment, and 
requests permission to contact these 
sources. After the interview, the FO 
generally sends the beneficiary's 
medical folder to the State DDS for a 
determination. 

If the DDS examiner-physician team 
determines that the individualisno 
longer entitled to disability benefits, it 
sends a notice to the beneficiary. The 
notice explains why the DDS reached its 
decision and advises the beneficiary of 
appeal rights, including the right to elect 
to have benefits continued if he or she 
decides to appeal the decision. 

Sequential Evaluation Process for 
CDRs. As with initial claims, the 
regulations require that an orderly 
adjudication process, known as the 
sequential evaluation process be used to 
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determine whether an individual 
continues to be disabled. However, the 
sequential evaluation process for CDRs 
differs from the process used for initial 
claims which was described in Section 
LE.2. The CDR sequential evaluation 
process includes additional steps so that 
it can be determined if medical 
improvement related to the ability to 
work has occurred. In addition, some of 
the steps in the CDR sequential 
evaluation process have been adopted 
from the initial process, but they are in a 
different order. 

There is a sequential evaluation 
process that applies to a person 
receiving DI benefits as a worker or 
childhood disability beneficiary or 
receiving SSI disability or blindness 
payments as an adult. However, the 
sequential evaluation process is 
modified to reflect the different 
definition of disability that is applied to 
disabled widow/(er)s, disabled surviving 
divorced spouses and disabled SSI 
children under age 18 {i.e., it is based on 
whether the individual continues to 
have an impairment that meets or equals 
the level of severity in the Listing of 
Impairments and does not consider 
vocational factors of age, education and 
work experience). 


4. Work Incentives 


Prior to 1980, there were few WI for DI 
or SSI beneficiaries. The Social Security 
Disability Amendments of 1980 (Pub. L. 
96-265) added some new incentives. The 
Employment Opportunities for Disabled 
Americans Act, Pub. L. 99-643, 
liberalized some of these incentives for 
SSI beneficiaries effective July 1, 1987, 
and the Omnibus Budget Reconciliation 
Act of 1987, Pub. L. 100-203, added still 
additional DI incentives effective 
January 1, 1988. 

Major DI WI for beneficiaries who do 
not medically improve include: 

¢ A9-month TWP and a 3-month 
grace period for individuals who work: 

This offers a disabled beneficiary an 
opportunity to test his/her ability to 
work without losing benefits. Under this 
provision, the beneficiary is credited 
with a month of work for each month 
that earnings exceed 75 dollars (or 15 
hours of work for the self-employed). 
When the beneficiary has accumulated 9 
such months (not necessarily 
consecutive), the TWP is completed. 
After the TWP, SSA will determine 
whether the work the individual 
performed during the TWP was SGA. If 
SSA determines that the individual is no 
longer disabled, the beneficiary will 
receive benefits for the month disability 
ceases and at least the next 2 months 
(the 3 month “grace period”). 

¢ A 36-month reentitlement period: 


This.provision provides a 
reentitlement period for disabled 
persons who complete a TWP and 
continue to have a disabling impairment. 
It is not an-extension of the TWP, but 
rather a period during which benefits 
can be reinstated without need for a 
new application, disability 
determination or waiting period if the 
person's work falls below the SGA level. 

e An extension of Medicare coverage: 

Medicare coverage for DI 
beneficiaries who have not medically 
recovered will continue for 39 months 
following the end of the TWP or until 
the last month of payment of disability 
benefits, whichever is later. For 
individuals whose disability benefit 
entitlement ends for reasons other than 
SGA, Medicare coverage ends at the 
same time disability benefits end. 

¢ Elimination of second waiting 
period for Medicare for people who 
become reentitled to disability benefits 
based on the same medical condition: 

Prior to 1988, a worker who became 
entitled to DI benefits more than 5 years 
after his/her previous entitlement to DI 
benefits terminated (or a disabled 
widow(er) or childhood disability 
beneficiary who became entitled to 
disability benefits more than7 years 
after his/her previous entitlement for 
disability benefits terminated) had to 
serve another 24-month waiting period 
before Medicare coverage could begin. 
Now, a person who becomes reentitled 
to DI benefits on the basis of an 
impairment that is the same or directly 
related to the impairment that was the 
basis for the previous entitlement that 
ended on or after February 29, 1988, 
does not have to serve another 24-month 
waiting period for Medicare benefits; 
months in the previous period of 
disability count toward the 24-month 
waiting period. 

¢ Deduction of certain impairment- 
related work expenses. 

The cost of certain impairment-related 
items and services that a person needs 
in order to work can be deducted from 
earnings in determinations of SGA, even 
if these items and services are also 
needed for non-work activities. The 
person must not have been nor expect to 
be reimbursed for the expenses. 

Major SSI WI for beneficiaries who do 
not medically improve now include: 

© Section 1619(a)—Special SSI 
Payments: 

This incentive allows special SSI cash 
payments to disabled persons on the 
rolls, in place of their regular SSI 
payments when their earnings are at the 
amount ordinarily designated as the 
SGA level. (It does not apply to blind 
SSI recipients.) To qualify for this 
incentive, the person must continue to 
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have the original disabling impairment 
under which eligibility for SSI was 
initially:determined and currently meet 
all other. eligibility rules including the 
income and resources tests. 

People who receive special SSI cash 
benefits keep their disability status until 
they are determined to have medically 
improved or are terminated for a non- 
disability-related reason(s). If the 
earnings of a person receiving special 
SSI cash benefits drops below the SGA 
level, the individual will be paid regular 
SSI benefits if all other eligibility 
requirements are met. Individuals who 
receive special SSI cash benefits are SSI 
recipients for all purposes, including 
Medicaid eligibility determinations. 
Under the special rules, the individual’s 
payment amount is still calculated in the 
same way as regular SSI cash benefits 
(e.g., as earnings rise, the SSI benefit is 
reduced according to a formula). 

¢ Section 1619(b}—Recipient Status 
for Medicaid 

This incentive is important because it 
protects Medicaid benefits (if the State 
provides Medicaid coverage to SSI 
eligibles) when income is too high for 
cash payments but not high enough to 
replace the loss of Medicaid. 

This incentive continues Medicaid 
coverage for working disabled or blind 
people under age 65 when their income 
becomes high enough to cause SSI cash 
benefits or federally-administered State 
supplementary payments to stop. To 
qualify for extended Medicaid coverage 
under section 1619(b), a person must: 

—Continue to have a disabling 
condition or continue to be blind; 

—Need Medicaid in order to continue 
to work; 

—Be unable to afford benefits 
equivalent to the SSI federally- 
administered State supplementary 
payments, Medicaid coverage and 
publicly funded attendant care services 
(including personal care assistance) the 
person would be eligible for if he/she 
were not working; and 

—Meet all non-disability requirements 
for SSI payment other than earnings. 

¢ Plan for Achieving Self-Support 
(PASS) 

PASS can help an individual establish 
or maintain SSI eligibility and can also 
increase the individual's SSI payment 
amount. It allows a disabled or blind 
person to set aside income and/or 
resources for a specified period of time 
for a work goal such as education, 
vocational training, starting a business, 
or the purchase of work-related 
equipment. A plan is for SSI benefits 
only and does not affect an SGA 
determination. Income and resources 
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that are set aside are excluded only 
under the SSI income and resources test. 


The individual must have a feasible 
work goal, a specific savings/ spending 
plan, and must provide for a clearly 
identifiable accounting for the funds 
which are set aside. The plan must be in 
writing and have a specific timeframe. 

© Impairment-Related Work Expenses 
(IRWE) 

The cost of certain impairment-related 
services and items that a person needs 
in order to work can be deducted from 
earnings in determinations of SGA, even 
if these items and services are also 
needed for nonwork activities. IRWE 
are also excluded from earned income in 
determining an SSI recipient's monthly 
payment amount. However, individuals 
must first establish Federal SSI 
eligibility without the IRWE exclusion. 

© Blind Work Expenses (BWE) 

Any earned income of a blind person 
which is used to meet any expenses 
reasonably attributable to earning the 
income is not counted in determining 
SSI eligibility and payment amount if 
the blind person is under age 65; or age 
65 or older and received SSI payments 
due to blindness (or received payments 
under a former State plan for aid to the 
blind) for the month before he/she 
attained age 65. A BWE need not relate 
directly to an individual's blindness; it 
need only be a work-related expense of 
the individual. 

For beneficiaries who have medically 
improved and are no longer considered 
disabled by SSA, section 301 of Pub. L. 
96-265 provides for a continuation of DI 
and SSI benefits if the individual is 
participating in an approved State VR 
plan at the time disability ceases. 
Eligibility for continued benefit 
payments is determined based on 
whether participation in the State VR 
program will increase the likelihood of 
— removal from the disability 
rolls. 


5. Current SSA VR Program 


SSA's VR program generally operates 
as follows: 

¢ SSA’s FOs alert new disability or 
blindness applicants that they might be 
referred to a State VRA. SSA now uses 
only State VRAs to provide 
reimbursable VR services. 

© The State DDSs, the agencies that 
collect the medical information and 
make SSA's disability and blindness 
determinations, screen claims for 
possible VR referrals in conjunction 
with determining whether the applicants 
are disabled or blind. The DDS 
screening for VR is a manual process, 
generally carried out by disability 


examiners, using gross screening criteria 
and relying on medical and vocational _ 
information collected for purposes of 
determining disability or blindness. 
Generally, no special information is 
gathered for VR assessment. 

¢ DDSs refer selected disability or 
blindness applicants (both beneficiaries 
and non-beneficiaries) to State VRAs. 
DDSs provide copies of the disability or 
blindness determination and relevant 
medical and vocational information to 
the State VRAs. 

¢ The State VRAs decide which of the 
DDS referrals appear to be good 
candidates for VR and should be 
contacted. Disability beneficiaries who 
apply to these agencies for VR are 
subject to the same standards of 
eligibility as others served by the 
agencies. Those who are determined 
eligible for VR are substantively and 
consensually involved in the 
development of an “individualized 
written rehabilitation program [plan].” 
State VR eligibility and service 
decisions are based on the 
Rehabilitation Act of 1973. 

¢ SSA reimburses the State VRAs for 
the costs of certain VR services 
provided to DI and SSI beneficiaries. 
With certain exceptions, reimbursement 
may be made only for those VR services 
that result in beneficiaries performing 
SGA for a continuous period of 9 
months. 


Section Il—Priority Areas 


In developing the priority areas for the 
FY 1989 RDP, SSA has reviewed and 
updated the critical needs of its 
disability programs based on: 

© Suggestions by rehabilitation and 
employment professionals; 

¢ Recommendations from SSA's 
central and regional offices; 

© Results of prior research and 
demonstration activities; 

e Grant awards made under the FY 
1987 and FY 1988 RDP; and 

¢ Recommendations from the DAC. 

The current critical needs of SSA's 
program to help beneficiaries who have 
ability to work include: 

e Early intervention; 

e Rapid assessment; 

¢ Improved coordinated referral; and 

¢ Management of service provision 
that is cost-effective in achieving 
sustained employment outcome. 

The priorities that follow focus 
primarily on employment assistance. 
Wherever stated in the announcement 
“competitive employment” refers to 
employment at or above the SGA level 
after any deduction(s) for subsidy and/ 
or impairment-related work expenses 
(see section I.E.4.). In reviewing 
proposals, SSA will also consider 
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proposed WI features (e.g., extension of - 
TWP) that are potentially cost-effective 
and administratively feasible on a 
demonstration basis and that are 
proposed using methods that will 
effectively measure their impact. 

Note: Because new WI affect the structure 
of SSA's disability programs and have major 
policy and cost implications, testing of new 
WI generally must be carried out on a 
sufficient scale and using appropriate 
experimental designs, to assure that findings 
are representative, can be generalized, and 
provide definitive information on impact. 
Additionally, WI involving benefit 
adjustments cannot be tested without 
manipulation of SSA's benefit records, thus 
such tests require SSA management. This 
includes testing of a benefit offset (reduction 
of benefits based on earnings). 


SSA recognizes that the scope of work 
of any single application may address 
aspects of several of the priority or 
subpriority areas listed. In selecting the 
one priority and subpriority area under 
which your proposal will be reviewed, 
please select the single priority or 
subpriority area which most closely 
matches the overall purpose of the 
project being proposed. SSA will not 
assist applicants in making this 
selection. Subpriority/priority areas 
ending with the word “Research” (5.1 
and 9, in part) are intended to be 
research projects as contrasted with 
demonstration projects. Grantee 
matching or cost-sharing requirements 
differ for research and demonstration 
projects. (See section III.C.) 

The programmatic priority areas of 
SSA's RDP are as follows: 
Priority—Area 1: Job Placement 

Programs In Collaboration With 

Employers 
Priority—Area 2: Improved 

Communication About Work 

Incentives and Vocational/ 

Employment Information 
Priority—Area 3: Employment Projects 

Targeting Special Beneficiary 

Populations 
Priority—Area 4: Employment Strategies 

for Persons in Transition Requiring 

Services to Return to Work 
Priority—Area 5: Payment Models for 

Vocational Rehabilitation and 

Employment Services 
Priority—Area 6: Use of Employment 

Provider Networks for Managing 

Return to Work Programs 
Priority—Area 7: Employment and 

Training Demonstrations 
Priority—Area 8: State Vocational 

Rehabilitation Program 

Demonstrations 
Priority—Area 9: Non-Designated 

Projects 
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Descriptions of Priority and Subpriority 
Areas 


Priority— Area 1: Job Placement 
Programs in Collaboration with 
Employers 
Based on evidence from a number of 

prior projects, SSA believes that 

employers can become more directly 
involved in placing Social Security 
disabled beneficiaries (including SSI 
recipients) into permanent jobs. The 
overall goal of projects in this priority 
area is to demonstrate efficient and 
effective methods to obtain job 
placements. 

SSA seeks to demonstrate job 
placement projects involving direct 
cooperation between SSA and 
employers, employer associations, or 
labor unions; or, collaborations of these 
organizations with third parties, such as 
private insurers and public or private 
rehabilitation organizations. The goal of 
projects in this area is permanent job 
placements using innovative and 
replicable employment models. Projects 
can involve replicable methods for 
efficient direct placement of Social 
Security disability beneficiaries or 
techniques that include a period of 
training followed by permanent job 
placement. Any training must be done 
by or directly with employers, or 
employer-related groups committed to 
permanently hiring or placing SSA’s 
disabled beneficiaries. All projects not 
directly sponsored by employers must 
show links to companies making a clear 
commitment to train, hire and integrate 
qualified beneficiaries into their 
workforces. 

In order to place beneficiaries 
permanently, it might be necessary to 
enable them to try out their capacity for 
competitive employment through short- 
term or temporary jobs in real work 
settings or even in the home, provided 
such work leads to permanent 
competitive work opportunities. Projects 
involving temporary jobs can use non- 
employer resources, such as existing 
State and local VRAs, other 
rehabilitation organizations, 
rehabilitation engineering techniques 
and special transportation 
arrangements. Also, projects can be 
based on innovative funding methods, 
involving coordination with private 
insurance funded rehabilitation services, 
methods to reduce employers’ worker's 
compensation liability, current State or 
Federal tax credits for employing the 
disab!ed and on-the-job training funds 
provided through the Job Training 
Partnership Act. Waiver of elements of 
SSA's TWP to permit job training prior 
to permanent placement will be 
considered if requested. Such requests 


must demonstrate a familiarity with 
SSA's WI provisions (see section LE.3.) 
and must clearly show how a waiver is 
to be integrated into the project. 

1.1 Placement Projects Linking 
Beneficiaries Directly with Employers. 
SSA recognizes that many employers 
are usually unfamiliar with the 
provisions and operation of the 
disability program and frequently are 
not aware of the WI provisions 
available to beneficiaries. And, 
employers typically are concerned with 
maintaining their workforces, filling job 
vacancies and securing reliable and 
capable employees. In recent years, a 
small number of employers have 
introduced disability management 
programs in an effort to control the costs 
of disability and rapidly assist impaired 
employees to return to the active 
workforce. Other employers have 
experimented with hiring increased 
numbers of disabled workers to fill job 
openings, and in some instances, 
provided needed physical or equipment 
modifications to permit the disabled 
person to function effectively in the 
work environment. There is, therefore, 
increasing evidence that employers can 
directly increase job opportunities for 
the disabled although they may need 
assistance with referral, recruitment, 
training and follow-up support for 
disabled employees. 

SSA also recognizes that there are 
public and private VR organizations 
with established links to local 
employers who hire and train the 
disabled. In addition, many larger 
employers, employer associations and 
unions have programs to place their own 
disabled employees or union members 
in their former jobs (sometimes through 
job restructuring or rehabilitation 
engineering), to train such persons for 
different jobs in the same company or 
industry, or even to place disabled 
persons not formerly connected to the 
company, union or industry. However, 
these programs have only infrequently 
placed Social Security disability 
beneficiaries in permanent, competitive 
jobs, and employers have not been able 
to easily locate beneficiaries or 
consistently provide them with job 
placements. SSA is therefore interested 
in job placement projects linked directly 
to employers and is prepared to award 
grants to employers, employer 
associations, labor unions, etc., for the 
purpose of training and employing 
beneficiaries, provided this will lead to 
permanent, competitive employment at 
or above SGA levels. Such training 
could also be used to assure the 
placement of disabled beneficiaries who 
are illiterate, who do not speak or write 
English, or who are otherwise 
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disadvantaged, where socioeconomic 
factors hinder them from obtaining 
retraining for jobs other than their past 
work, which they can no longer perform 
because of their medical impairment. 

In addition, SSA is interested in job 
training and placement projects 
administered by private insurers or 
other public or private intermediary VR 
organizations, provided they are clearly 
linked with local employers who make 
commitments to hire and train SSA 
beneficiaries. Such projects may focus 
on methods of: 

¢ Providing employers with 
information and support services when 
they hire disability beneficiaries to 
assure permanent employment; 

¢ Providing employers with 
assistance in training disabled 
beneficiaries to assume specific jobs in 
the organization; 

© Directly assisting employers in 
recruiting disabled beneficiaries to fill 
job openings; 

¢ Testing linkages between VR/ 
employment service programs (including 
school systems) for the developmentally 
disabled and private employers 
providing job and training commitments; 
or 

¢ Providing assistance to employers 
where technical modifications to the 
work environment are needed so that 
beneficiaries can be employed. 

Organizations may propose using new 
or existing funding strategies, such as 
PASS and section 1619 provisions (both 
for SSI recipients only), other WIs, 
vouchers which beneficiaries could use 
to cover the costs of training and 
placement services with employers, and 
direct financial assistance to employers 
to cover costs of health benefits, training 
and placement services, as long as the 
strategy will result in disabled 
beneficiaries returning to permanent, 
competitive employment. Projects must 
be designed to demonstrate replicable 
strategies and not focus on special or 
exceptional circumstances which are 
unique to an organization. 

1.2 Employer-Based Projects Using 
Rehabilitation Engineering. SSA is 
seeking placement projects where 
rehabilitation engineering modifications 
are needed to obtain employment and 
ensure that successful job performance 
is obtained. Projects may be sponsored 
by employers, employer-related 
organizations or other rehabilitation 
organizations with direct links to 
employers. Recent experience has 
shown that both advances in high 
technology and innovative applications 
of “low technology” devices have 
assisted the disabled to return to work, 
but any devices must be integrated into 
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the workplace environment, with the 
employer's full cooperation and 
understanding by the employer's 
workforce. The critical goal for such 
projects is permanent employment at the 
SGA level or above. As in the previous 
subpriority area, the projects can be 
administered by any public or private 
organization which can show linkages to 
employers and a specific commitment 
by employers to employ beneficiaries. 
These projects should be designed to 
use existing rehabilitation engineering 
technology in directly assisting 
beneficiaries to obtain employment. 
And, projects must demonstrate the 
replication potential for obtaining 
employment of beneficiaries through 
organizations linked with employers 
where rehabilitation engineering 
technology is essential to achieve job 
placement. 

1.3. Employer-Based Projects with 
Specific Job Commitments. SSA is 
interested in projects sponsored by large 
employers, employer associations or 
unions, which include specific 
commitments of jobs for SSA's disabled 
beneficiaries. The purpose of these 
projects is to demonstrate how SSA 
could relate to employer sponsored job 
placement programs for disabled 
beneficiaries which operate in local 
areas throughout the country. Replicable 
and cost-effective methods to use 
employer networks which can 
effectively, efficiently and consistently 
place beneficiaries in multiple localities 
are being sought. Such organizations 
must demonstrate their capability to 
train and place beneficiaries and their 
linkages with local providers of VR and 
employment services. Projects can 
involve employers’ cooperation to rehire 
former employees who are disability 
beneficiaries and who might respond to 
a former employer's and SSA's joint 
interest to return to work under 
favorable conditions or, projects can 
target disabled beneficiaries living in 
the community. Use of SSA WIs and 
waivers of these provisions can be 
considered for these projects. Also, 
innovative financing methods such as 
vouchers, direct payments for 
placements, performance payments, etc., 
should be considered. Projects could 
also involve creating job banks to hire 
former and non-former disabled 
employees. 

1.4 Other Employer-Based or 
Employment-Focused Projects. SSA is 
also interested in other innovative 
projects linking beneficiaries with 
employers. These projects could involve 
“intermediary” rehabilitation or job 
development and placement 
organizations (both public and private) 


which could clearly demonstrate 
efficient and cost-effective placement of 
beneficiaries into private sector 
employment. Multiple methodologies 
could be tested, but essential features of 
these demonstrations must include: 
employer job commitments; linkages 
between employers and Social Security 
beneficiaries; opportunities for job 
training where needed; and placement 
assistance and follow-up support 
services to assure job retention. 
Priority—Area 2: Improved 

Communication About Work 

Incentives and Vocational 

Rehabilitation/Employment 

Information 

The Act contains a number of WI 
provisions designed to encourage 
beneficiaries with disabilities to work 
(see section LE.3.). However, these WIs 
have not been broadly used by 
beneficiaries and often beneficiaries are 
reluctant to participate or continue in 
VR programs to achieve placement into 
employment. This raises concern about 
how effectively the WI provisions and 
VR/employment program opportunities 
are being communicated to SSA's 
beneficiary populations. 

Based on studies conducted by SSA 
and recommendations of the DAC, we 
know that the success of SSA’s WIs and 
VR/employment programs in large part 
depends on: 

¢ The beneficiary population's 
awareness of their rights, obligations 
and opportunities under the law; 

© The knowledge of SSA's field staff 
about WIs and available VR/ 
employment programs and their 
effectiveness in providing accurate and 
timely responses to claimant inquiries 
about the WI provisions and VR and 
employment opportunities; and 

¢ SSA’s ability to create and maintain 
active relationships with disability 
organizations, public and private VR/ 
employment agencies, job placement 
programs, physicians, employers, 
insurers and others, so that beneficiaries 
can be efficiently referred tc 
organizations which can provide them 
with employment services. 

SSA recognizes that in order for the 
WI provisions and VR/employment 
opportunities to be effective as an 
integral part of its disability programs, 
we must develop and field test new and 
more effective marketing strategies and 
informational materials. The information 
about WIs and VR/employment 
opportunities must be clearly presented 
to beneficiaries, advocates, physicians, 
insurers, employers and others who are 
involved with beneficiaries, and the 
information must be designed to 
encourage action on the part of 
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beneficiaries to use the WIs and take 
advantage of VR and employment 
services. These marketing efforts must 
reach beneficiaries at the earliest time 
when they are-able to use WIs and VR 
services. Projects must test the delivery 
and response of the WI message at 
different times {i.e., preaward and post- 
award). Projects must also facilitate 
linking beneficiaries with appropriate 
service providers, and provide 
information about follow-up services for 
beneficiaries who become involved in 
work activity to assure long-term 
employment. (Note that a variety of 
training and public information 
materials already exist. Proposals 
directed at this priority area must 
specify how existing materials can be 
better used or ways in which new 
materials will be designed that differ 
and will be more effective.) 

SSA's goal is to achieve a 
comprehensive, integrated 
communication and service approach 
that encourages larger numbers of 
beneficiaries to work and ultimately 
gain economic self-sufficiency through 
productive employment. To accomplish 
this we seek to include public and 
private VR providers, national and local 
VR organizations, advocacy groups, 
employers and communications experts 
in tests of innovative and more effective 
VR and WI communication approaches 
linked to employment services. In 
general, SSA is seeking projects which 
develop and test effective informational 
materials about WIs and VR/ 
employment services which lead to 
inquiry and actions by beneficiaries to 
return to or initiate employment. Tests 
of informational materials can include 
training components, however, SSA is 
not seeking to develop and test training 
approaches or programs. Of particular 
interest are projects that: 

2.1 Develop and Test Informational 
Materials for Professionals and 
Paraprofessionals Describing WIs and 
VR/Employment Opportunities for 
Beneficiaries. Education professionals 
and other VR and employment service 
providers who assist those who are 
disabled and their families, are a crucial 
link in disseminating information about 
SSA's WIs and assessing VR/ 
employment opportunities. Those who 
are disabled and their families trust 
these professionals and look to them for 
advice regarding work and its effects on 
Social Security disability benefits. SSA 
has not easily accessed the large 
professional and paraprofessional cadre 
involved in providing information to 
beneficiaries. In addition, while SSA has 
provided information to man 
professionals, rehabilitation! 
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employment service organizations and 
disability organizations, there remains a 
large number of professionals, 
paraprofessionals and organizations 
which are not clearly informed about 
WIs and employment opportunities for 
disability beneficiaries. The 
development of appropriately and 
professionally designed informational 
materials and their widespread 
distribution is essential if more 
beneficiaries are to be provided with 
clear information and directly 
encouraged to access employment 
services to assist them to return to or 
initiate work. 

It is vital that informational materials 
be developed and tested with members 
of these groups and that networks be 
established to disseminate these 
materials: 

e By providing such materials to 
special education teachers, they would 
have the information to use when 
presenting a vocational plan to a 
disabled child and his/her parents. 
Further, the educator, student and 
family would then have some basic 
knowledge about the effect of work on 
income and medical benefits provided 
through SSA's disability programs. With 
this knowledge they can make informed 
decisions about the advantages of work 
in the disabled child's life and make 
appropriate decisions about VR and 
employment services. 

¢ Physicians and other medical 
professionals, in particular, are valuable 
allies in transmitting the WI and VR/ 
employment message. Informational 
materials distributed directly to 
university staffs could result in 
development of course work on SSA's 
disability programs, for inclusion in the 
curricula of medical students. 

¢ Similar materials could be directed 
toward the training and development of 
VR counselors. 

¢ SSA is also interested in 
developing, testing and distributing 
informational materials on WIs and VR/ 
employment opportunities to the large 
variety of other professionals who are 
involved with disabled persons and 
their families. And, SSA is interested in 
materials that can be widely 
disseminated to employment programs 
for the disabled, VR organizations, 
school departments, employers and 
insurance firms. 

The materials that are developed 
should contain an easy to understand 
explanation of SSA’s disability 
programs and WI provisions, provide 
information on opportunities for VR and 
employment assistance given the 
beneficiary's potential and solicit the 
professional's support in encouraging 
work attempts. In addition, the materials 


must include specific information about 
available VR and employment services 
and clear instructions as to how such 
services can be obtained. This means 
that while general information on WIs 
and VR/employment opportunities must 
be included as a part of these projects, 
materials must also include information 
which is specific to local areas so that 
the effectiveness of the materials with 
various target audiences can be 
evaluated. 

Proposals in this subpriority area must 
therefore demonstrate the effectiveness 
of the informational materials 
developed. Tests of such materials must 
include data on the specific response of 
both organizational, professional and/or 
paraprofessional audiences and the 
response of Social Security disability 
beneficiaries to the materials 
themselves and/or the use of the 
materials by organizations, 
professionals and paraprofessionals. 

Proposals must also clearly specify 
how the materials can be used 
nationally, how they can be modified to 
accommodate local information on 
available employment services, and how 
they can be easily and cost-effectively 
adapted by SSA for national 
implementation. 

2.2 Develop and Test Specialized 
Informational Materials and 
Communication Strategies to Inform 
Parents of Disabled Children About WIs 
and VR Leading to Competitive 
Employment. Many parents of disabled 
children are unaware of the WI 
provisions which protect income and 
medical benefits of disabled children 
who work and of the various VR/ 
employment programs available to 
assist their children obtain competitive 
work, Since parental support of work is 
crucial to the successful entry and 
maintenance of these children in the 
workforce, SSA must provide 
understandable and clear information to 
parents about WIs and VR/employment 
opportunities for disabled children to 
encourage their willingness to become 
employed. 

Proposals in this subpriority area 
should determine how WI and VR/ 
employment program information can be 
clearly presented and widely 
promulgated to two parental groups. The 
first consists of parents who have 
younger children in an integrated school 
setting and where a vocational outcome 
is expected. The other group consists of 
parents who have older children who 
have never participated in an integrated 
educational environment. In many 
instances the older children are in 
sheltered workshops and parents and 
children are reluctant to move to 
competitive work settings. 


13987 


Projects in this subpriority area must 
demonstrate the effectiveness of the 
informational materials produced in 
terms of both understanding and use by 
parents and return-to-work behavior of 
disabled children. Proposals which 
merely develop materials and test 
understanding will not be considered as 
responsive. Projects should also obtain 
the support and involvement of local 
Developmental Disability Planning 
Councils and State Protection and 
Advocacy Agencies. It is expected that 
projects in this area will focus on WIs in 
both the DI and SSI programs, and will 
also include a test of information about 
employment services and opportunities 
available to disabled children and the 
response of parents and children to this 
information. 

Similarly to subpriority area 2.1, 
proposals must demonstrate the 
effectiveness of the informational 
materials developed. Tests of such 
materials must include data on 
responses of parents and children to the 
materials themselves and the use of the 
materials. Proposals must also clearly 
specify how the materials can be used 
nationally, how they can be modified to 
accommodate local information on 
available VR/employment services and 
how they can be easily and cost- 
effectively adapted by SSA for national 
implementation. 

2.3 Develop Informational Materials 
on Available VR/ Employment Services 
and Test the Use of These Materials in 
SSA Field Offices (FOs) and State 
Disability Determination Services to 
Assist in the Referral of Beneficiaries to 
VR and Employment Service Providers. 
SSA FOs and State DDSs process large 
numbers of applications for DI and SSI 
benefits. While WIs are described to 
applicants for benefits, these 
descriptions are often not linked with 
clear information on available VR and 
employment services and how 
applicants can access these services. 
Since this type of information is 
essential if persons who become 
program beneficiaries are to make full 
use of available services, SSA is 
interested in proposals that demonstrate 
the use of generic and locally adaptable 
informational materials which improve 
the ability of SSA and State DDS 
personnel to link beneficiaries with VR 
and employment services. 

Projects in this area must be designed 
to clearly demonstrate how 
informational materials about local VR 
and employment services can be used 
by SSA and/or State DDS personnel to 
inform applicants and beneficiaries 
about services and encourage them to 
use these services. SSA is particularly 
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interested in methods that are highly 
efficient (including the use of personal 
computers and software for producing 
information), adaptable (through 
including local area information) 
throughout the country and that can be 
clearly evaluated as to effectiveness in 
linking applicants and beneficiaries with 
employment services available in local 
areas. 

SSA is also seeking projects which 
increase (through self-training methods) 
knowledge and understanding by FO 
and State DDS personnel of available 
state-of-the-art VR/employment 
approaches for the variety of impaired 
persons who apply for or receive 
disability benefits. SSA is particularly 
interested in self-teaching approaches 
(possibly using personal computers and 
appropriate software) which could 
efficiently and effectively provide 
information on specialized employment 
programs such as transitional 
employment for the developmentally 
disabled and mentally impaired, 
programs for persons having traumatic 
physical or neurological injuries and 
programs for persons having chronic 
impairments which often permit 
employment such as multiple sclerosis, 
lupus, renal disease, etc. 

Projects in this area must be designed 
to develop informational materials, 
clearly specify the methods for using 
these materials, test the efficiency and 
effectiveness of the materials in SSA 
FOs and State DDSs, evaluate the 
degree to which the information is used 
by applicants and beneficiaries to locate 
and access VR/employment services 
and provide SSA with an evaluation of 
the replication potential and 
adaptability of the materials and 
techniques for use on a national basis. 
This evaluation must also specify how 
the materials can be efficiently modified 
to include information on VR 
employment services in local areas. 

Note: Projects in this subpriority area must 
be implemented in conjunction with SSA. For 
further information about this process, 
applicants may call (301) 965-0105. 

2.4 Target Special Disability 
Beneficiary Populations with 
Employment Potential. SSA is interested 
in projects to develop and test new 
approaches for informing specific groups 
of beneficiaries (e.g., persons with 
musculoskeletal, cardiac, neurological 
and mental impairments) about SSA's 
WI provisions and various VR/ 
employment strategies that will assist 
them to obtain work and gain their 
economic independence. The new 
approaches for disseminating 
information should directly enlist the 
support of individuals and organizations 


who come into direct contact with 
disability applicants and beneficiaries 
such as VR/employment organizations, 
hospitals (including rehabilitation 
hospitals), physicians, social service 
workers, mental health programs and 
clinics, etc. 

Projects in this subpriority area 
should be designed to provide clear 
information that can be used by those 
who treat and interact with applicants 
for disability benefits or beneficiaries, to 
inform them about WIs, significantly 
increase their understanding of WIs and 
increase their knowledge of and 
motivation to use appropriate VR/ 
employment services. (Various types of 
information media can be considered 
including face-to-face presentations 
with visual aids, direct marketing kits, 
flyers, video presentations, etc.) Projects 
must be designed so that the 
organizations using the information can 
themselves continue to work with 
applicants and beneficiaries towards 
achieving employment. Therefore, 
projects should establish clear 
employment goals connected with the 
development and presentation of 
information on WIs and VR/ 
employment opportunities. The 
information developed, the distribution 
and communication methods to be used 
and the effects on disability applicants 
and beneficiaries receiving the 
information must be tested and 
evaluated as a part of the project. Tests 
of informational materials must include 
data on the specific responses of 
organizational, professional and 
paraprofessional audiences and the 
response of Social Security disability 
beneficiaries to the materials 
themselves. In addition, the evaluation 
must provide SSA with cost effective 
and reliable strategies which could be 
implemented throughout the country 
(and modified to provide information 
about services available in localities) 
with appropriate organizations having 
contact with disability applicants and 
beneficiaries. 


Priority Area 3: Employment Projects 
Targeting Special Beneficiary 
Populations 


There have been significant advances 
in the treatment and rehabilitation of 
persons with certain disabling 
conditions, such as severe 
cardiovascular and musculoskeletal 
disorders, and these treatments have led 
to restoration of functional capacity and 
to employment. However, too few 
disabled beneficiaries have benefitted 
from these restorative services and 
subsequently obtained assistance in 
securing employment. 
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Prior demonstrations have shown that 
the use of specialized rehabilitation and 
employment programs designed for 
persons with specific impairments can 
improve the quality and effectiveness of 
services and increase employment 
outcomes. SSA is interested in 
demonstrations that include new 
methods and techniques to expand 
rehabilitation and employment 
opportunities for specialized beneficiary 
populations. These projects must 
emphasize employment outcomes and 
have specific employment goals. They 
must be designed to assist disabled 
beneficiaries to achieve SGA, must be 
innovative and replicable and must test 
comprehensive VR/employment 
interventions which feature the 
following key components: early or 
appropriately timed intervention, rapid 
assessment, coordinated referral and 
management of VR/employment 
services including the use of cost- 
containment methods. Case 
management techniques may be used 
but should be highly costeffective and 
replicable. And, SSA anticipates that 
projects will include use of multiple 
sources of existing VR/employment 
service funding so that SSA funds 
represent only a portion of the costs of 
service provision. Projects in this 
subpriority area may also include use of 
WIs and/or waiver of WI provisions. 
Further, the proposed demonstrations 
must be focused on SSA beneficiary 
populations and integrated with the SSA 
disability program so that key 
populations are identified quickly and 
efficiently referred to service providers. 
And, all proposals must contain an 
objective evaluation design which 
specifically addresses the issue of 
project replicability and gives particular 
attention to measuring the efficiency, 
effectiveness and cost-benefit ratio of 
the techniques used when integrated 
with SSA disability program operations. 

Areas of particular interest include: 

3.1 Projects designed to assist persons 
disabled with spinal cord or other 
neurological impairments; 

3.2 Projects designed to assist persons 
disabled due to drug addiction or 
alcoholism; 

3.3 Projects designed to assist persons 
disabled with mental impairments 
{including the chronically mentally ill) 
other than those due to drug addiction 
or alcoholism who have the potential for 
employment; 

3.4 Projects designed to assist persons 
with developmental disabilities to 
achieve long-term, competitive 
employment; and 

3.5 Projects which target other special 
populations. 
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Priority Area 4: Employment Strategies 
for Persons in Transition Requiring 
Services to Return to Work 


SSA seeks to demonstrate ways to 
increase rehabilitation and employment 
opportunities for persons in transitional 
stages of SSA's claims process. Such 
persons include: current beneficiaries 
undergoing a continuing disability 
review (CDR) to determine if their 
disability has ceased and beneficiaries 
determined to be no longer disabled. 
(NOTE: Refer to Section LE.3. for 
background on the current CDR 
process.) SSA is studying the degree to 
which beneficiaries leave the rolls and 
later return to beneficiary status. It is 
clear that many former beneficiaries 
(many of whom may be unable to 
perform their past work, but could 
perform other work with proper training 
and assistance with job placement) 
return to the rolls without exploring 
opportunities for VR and employment 
services. SSA believes that such persons 
will be willing to seek employment 
opportunities JF timely and appropriate 
transitional employment services are 
offered. 

SSA is therefore interested in 
supporting demonstrations that provide 
transitional employment services to the 
populations indicated above. Such 
services must be cost-effective and 
replicable on a national basis. Proposals 
must present a systematic method of 
identifying participants and delivering 
such services, assuring job placement 
and monitoring of costs. Proposals must 
include an objective evaluation design 
which will measure the efficiency, 
effectiveness and cost-benefit ratio of 
the techniques used when integrated 
with SSA's disability program 
operations. 

4.1 Employment Assistance Programs 
for Beneficiaries Medically Recovering 
from Disabling Impairments. Many 
beneficiaries whose disability status is 
reviewed under the CDR procedure are 
being contacted by SSA for the first time 
since they were awarded benefits. 
Information from SSA's demonstration 
projects indicates that once an 
impairment has stabilized, the 
beneficiary is often willing to consider 
returning to work. Early data suggest 
that the best time for contacting a 
disabled beneficiary with a chronic but 
stable conditions is approximately 2 
years after award of benefits. In 
addition, during the CDR process, the 
DDSs gather medical evidence from 
both treating sources and consulting 
physicians (often specialists), frequently 
with clinical tests to measure the current 
degree of the beneficiary's 
impairment(s), including those which 


began after entitlement. Thus, in 
providing an up-to-date medical 
evaluation in conjunction with 
vocational evaluative information, the 
CDR process could also provide 
information that could be used to assess 
a beneficiary's capacity for work. SSA is 
therefore seeking projects which focus 
on beneficiaries undergoing a CDR who 
demonstrate stabilization of 
impairment(s) and who can be further 
evaluated in terms of vocational 
potential. Projects must be designed to 
provide appropriate VR and 
employment services which will enable 
beneficiaries to make the transition to 
competitive employment. And, projects 
must include clear methods for: 
identifying beneficiaries with 
employment potential; evaluating 
vocational potential; providing 
explanations about the demonstration 
intervention(s) including the provisions 
of SSA Wis; providing training, job 
placement and other necessary 
transitional employment services; and 
providing follow-up services to assure 
job retention. 

A waiver of section 301 of Pub. L. 96— 
265, to permit a continuation of 
disability benefits to beneficiaries who 
are participating in non-State VR and 
employment demonstration programs 
while services leading to employment 
are being provided, will be considered if 
requested. Waiver of SSI provisions and 
other provisions of Pub. L. 96-265, such 
as the TWP, EPE, etc., will also be 
considered if requested. Proposals 
requesting a waiver must demonstrate a 
clear understanding of the CDR process 
and section 301 provisions, as well as 
any other applicable SSA WIs, and 
clearly describe how the project will be 
integrated with the current CDR process. 


Note: Refer to sections 1.E.3. and LE.4. for 
further background on the current CDR 
process and section 301 provisions. 


4.2 Rapid Job Placement for 
Beneficiaries No Longer Disabied. SSA 
also seeks projects which serve those 
beneficiaries whose disability is 
determined to have ceased based on 
medical improvement. Projects serving 
recent former beneficiaries would 
provide key assistance to persons who 
need some employment services as they 
leave the disability rolls. Projects can 
also serve beneficiaries who are no 
longer entitled because of medical 
cessation and who may appeal their 
cessation decision. However, projects 
must seek to achieve successful 
employment placements for all 
participants and provide appropriate 
services designed to result in 
competitive employment for each 
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project participant. Such services should 
not be of long-term duration. 

Projects must be designed to provide 
appropriate short-term VR and 
employment services which will enable 
beneficiaries to obtain employment. 
And, projects must include clear 
methods for: identifying beneficiaries 
with employment potential; evaluating 
vocational potential; providing 
explanations about the demonstration 
interventions; providing training, rapid 
job placement and other necessary 
transitional employment services, and 
providing follow-up services to assure 
job retention. 

A waiver of section 301 of Pub. L. 
> 96-265, for the purpose of continuing 
benefits to beneficiaries enrolled in non- 
State VR and employment programs, 
while services leading to employment 
are being provided, is available, and 
will be considered if requested. 
Proposals requesting a waiver must 
demonstrate a clear understanding of 
the CDR process and section 301 
provisions, as well as any other 
applicable SSA Wis, and clearly 
describe how the project will be 
integrated with the current CDR process. 


Note: Refer to sections L.E.3. and LE.4. for 
further background on the current CDR 
process and section 301 provisions. 


Priority Area 5: Payment Models for 
Vocational Rehabilitation and 
Employment Services 


As SSA develops and tests new VR 
and employment strategies to assist 
beneficiaries to obtain employment, it is 
necessary to assure that its VR 
resources are used as effectively and 
efficiently as possible to secure 
maximum results in terms of increased 
placements into gainful employment and 
decreased dependency on the disability 
benefit rolls in a cost-effective manner. 
The legislative history of SSA’s VR 
programs clearly indicates that 
Congress wanted SSA to support VR to 
the end that the “maximum numbers” of 
beneficiaries would be “rehabilitated 
into productive activity.” However, 
Congress also specified that SSA funds 
should be used for services that are 
“reasonable and necessary;” that if need 
be, there should be limits on the “type, 
scope, and amount” of services; and that 
SSA’s VR program expenditures should 
generate a net savings for the trust 
funds/general revenues. 

Similarly, the recent DAC advised 
that the goal of SSA’s VR programs 
“should be to place the maximum 
number of * * * 

[beneficiaries] * * * into gainful 
employment so that they will be able to 
leave the disability rolls * * *” The 
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Council recommended that the 
effectiveness of SSA's VR programs “be 
measured by the degree to which such 
programs increase the capacity of 
beneficiaries to work or return to work 
and the degree to which beneficiaries 
actually achieve substantial gainful 
employment * * *” The Council also 
agreed that the expenditure of funds by 
SSA to finance the rehabilitation of its 
beneficiaries “is clearly justified so long 
as the savings from cash and medical 
benefits that would otherwise likely be 
paid, exceed the money spent for such 
services.” 

In demonstrating new and more cost- 
effective VR/employment programs, 
SSA is seeking to develop cost 
management strategies which effectively 
limit the costs for VR services to those 
necessary to achieve an employment 
outcome for as many beneficiaries as 
possible. SSA is aware of the fact that 
beneficiaries who require services to 
begin to work or to return to work often 
differ in terms of specific service needs. 
This means that there will be a mix of 
cases served by providers and that 
these cases may require differing 
amounts of resources. SSA is seeking to 
test methods which demonstrate a clear 
relationship between the services 
provided and employment outcomes, 
accurately measure the costs of services 
for beneficiaries, include controls to 
assure that services provided are 
needed and are appropriate, and include 
performance criteria that relate 
employment outcomes to service costs. 

SSA is seeking to test methods which 
accurately measure the costs of services 
for beneficiaries, include controls to 
assure that services provided are 
needed and are appropriate, and include 
employment outcome measures that can 
be related to'service costs using 
performance criteria. 

SSA is interested in testing VR 
payment approaches which broaden the 
number and types of beneficiaries 
served, by improving provider cost 
management systems so that it is cost- 
effective to serve beneficiaries having 
differing amounts of service needs and a 
range of work potential. 

5.1 Examine the Applicability of 
Private Insurance Rehabilitation and 
Job Placement Models to SSA Disability. 
Beneficiaries (Research). In the last few 
years, private disability insurers have 
begun to focus on disability and 
rehabilitation management methods 
which include early assessment and 
medical management, assessment of 
costs for rehabilitation and re- 
employment, the use of fee-for-service 
rehabilitation providers where cost 
controls are a fundamental part of 
provider services, and the use of 


performance standards (return to work 
outcome) linked to payments for 
services. In general, however, there is 
only limited information available about 
these models and their effectiveness. 
SSA wants to know whether and how 
such approaches could be adapted for 
use with its disability beneficiaries. 

SSA is interested in research projects 
that provide information about private 
insurance (or state-of-the-art public 
sector) VR and employment service 
models. Projects should investigate the 
range of services provided, the 
relationship between services provided 
and employment outcomes, as well as 
the cost/benefit ratio for such services 
in terms of key measures of 
effectiveness such as medical recovery, 
vocational outcome and employment 
placement, the types of providers who 
furnish those services, the experiences 
of insurers in regard to the appropriate 
time to initiate services, the proportion 
of beneficiaries who receive services, 
the criteria used to select clients for 
services and their reliability, the degree 
to which automated systems are used to 
screen potential clients for services, the 
cost of services per client, the cost 
containment strategies employed, and 
the VR payment arrangements used. 
Projects in this subpriority category 
should be designed to investigate the 
feasibility of using private insurance 
VR/employment models for SSA's 
disability population. Therefore, in 
addition to develc:sing information on 
the concepts, methods, costs and 
benefits of recent VR and employment 
service models, projects should also 
indicate how the information developed 
will be reviewed and evaluated in terms 
of use with the SSA disability program 
and disability beneficiaries. Such 
evaluations must consider issues of 
feasibility, cost and implementation 
potential. 

5.2 Demonstrate Incentive Payment 
Methods for Vocational Rehabilitation/ 
Employment Service Providers. SSA has 
received recommendations for 
containing per capita rehabilitation 
costs and for simplifying reimbursement 
procedures to providers of VR/ 
employment services (including both 
public and private sector VR/ 
employment service providers). These 
include suggestions for a capitation 
reimbursement approach based on an 
overall evaluation of the range of 
expected VR/employment service costs, 
a flat fee based on some validated 
reasonable cost for services, the use of a 
fee schedule, providing bonus payments 
to VR service organizations when 
services provided result in employment 
and termination of disability benefits, 
the use of multiple'sources of VR 
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funding combined with limited SSA 
funding support, and the elimination of 
some categories of VR service costs. 

Some of these approaches arise from 
the fact that VR costs vary widely 
depending on the mix of cases and 
services provided and because there are 
not as yet clear methods for monitoring 
service quality and cost effectiveness. 
Others have been suggested to address 
the fact that SSA now reimburses 
providers for the actual cost of services 
only and does not provide any 
additional incentive for providers to 
serve more SSA beneficiaries. In 
addition, there is some question as to 
whether a performance standard of 9 
months of SGA is needed in order to 
assure duration of competitive 
employment or whether other possible 
standards would be as effective and 
involve simpler program administration. 
(With certain exceptions, this is the 
performance standard for which SSA 
reimburses the State VRAs—see section 
LE.5.) 

SSA has not previously instituted the 
cost containment recommendations it 
has received because of a lack of clear 
evidence that they will lead to more 
beneficiaries returning to work while 
controlling costs and simplifying 
program administration. Thus, under 
this subpriority area SSA seeks tests of 
innovative VR/employment payment 
and cost containment strategies. These 
tests must involve providers seeking to 
efficiently control costs while increasing 
employment placements and achieving a 
high benefit-to-cost ratio. These 
demonstrations may also involve the 
testing of new performance criteria to 
use in place of the current criterion 
which defines a successful rehabilitation 
as 9 continuous months of work at or 
above the SGA level. 

Possible types of reimbursement and 
cost containment approaches which 
could be tested include, but are not 
limited to: 

* Prospective Payment Systems 

One approach to reimbursement and 
cost containment for SSA's VR programs 
might be based on fixed fees for specific 
services. These could include a single or 
average fee payment for the 
achievement of a successful 
rehabilitation (including employment 
placement), a fee schedule payment 
method based on types of services 
provided, or a “case-mix” payment 
method in which services and fees are 
based on an established formula for 
individuals with related impairments 
that require similar types of services. 

Costs under a fixed-fee payment 
system are contained by setting 
standard reimbursement rates, and 
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incentives are provided by letting VR 
providers keep any differences between 
the standard rates and their actual costs 
(capitation type approaches). Proposals 
using a fixed-fee approach should 
describe the method of —_ fee rates, 
how the rate structure will be 

maintained and monitored by the 
provider to control costs, the 
performance standard required for 
reimbursement, any performance 
incentives which are included in the 
reimbursement approach, and the 
proposed procedures for updating fee 
rates, while maintaining competition 
between both public and private 
providers. Proposals should also 
indicate how performance of providers 
will be reviewed in terms of maintaining 
the rate structure and achieving 
performance targets of returning 
disabled beneficiaries to work. 
Applicants may propose the use of 
health management cost containment 
review procedures in their tests. 

¢ Incentive Payment Systems 

While SSA is concerned with rising 
VR costs,8 additional program savings 
may be achieved by providing financial 
incentives to encourage VR providers to 
place higher priority on providing 
services to DI and SSI beneficiaries. 
Accordingly, SSA is interested in testing 
whether cost-contained expenditures for 
incentive payments would be more than 
compensated for by DI or SSI benefit 
savings resulting from increased 
successful beneficiary employment 
placement efforts by VR providers, 
induced by the incentives. {Incentive 
payment approaches can also be 
considered with prospective payment 
methods.) 

Proposals in this area should specify 
the incentive approach to be used, e.g., 
capitation, bonus payment amounts 
based on exceeding a particular 
- performance standard, etc. They should 

also indicate whether incentives will be 
provided for VR firms and agencies or 
will go directly to VR counselors. 
Respondents may opt to vary the 
proportion of both fees and incentive 
additions paid to the provider before 
and after the performance goal is 
reached, e.g., less than the full fee before 
the performance goal is reached and an 
additional percentage after attainment 
of the goal. 

Since SSA is seeking to demonstrate 
that incentive payment systems can be 
effective in producing higher numbers of 

. job placements while controlling and 
monitoring the costs of such placements, 
proposals in this area must: 

—Clearly establish placement 
performance goals (including the goals 
to be achieved through the use of the 
incentive); 


—Specify the ane payment 
structure:and rates; 

—Describe the Saeeks for 
monitoring and contai costs. 

In addition, seetaoiont present 
a clear plan for.rehabilitating, placing 
and following-up beneficiaries based on 
realistic timeframes. 

It should be noted that Federal 
regulations governing the use of grant 
funds require that funds be used for 
actual costs incurred and prohibit a 
grantee from earning a profit on the 
funds provided. Thus, proposals in this 
area must be for the management and 
administration of alternate 
reimbursement schemes with the 
grantee providing VR services through 
others under a contractual arrangement. 
Since other regulatory restrictions 
relating to Federal grant and contract 
procedures may apply to a specific 
proposal, a prospective grantee may be 
requested to modify the proposed 
reimbursement scheme before a grant is 
awarded. However, SSA will negotiate 


. these modifications with the prospective 


grantee. 

¢ Fee-for-Service Payment System 

Under the current VR program, SSA 
reimburses State VRAs for services 
related to a successful rehabilitation 
and in order to be reimbursed, the 
services must have been provided while 
the individual was on the disability rolls 
and before the individual completed his/ 
her 9th consecutive month of SGA. 

SSA is concerned that some VR 
providers may have difficulty serving 
SSA clients unless they are paid on an 
individual fee-for-service basis. Thus, 
SSA is interested in testing this type of 
payment system. 

Proposals in this area should focus on 
testing efficient and cost-effective 
employment services for beneficiaries 
who return to work. Proposals should 
specify the employment performance 
goals and measurements to be used, the 
fee structure being tested, the 
reimbursement procedure, methods to 
monitor, manage and control costs for 
services, and the types of evaluative 
data to be collected that will permit 
analysis of costs for services, service 
efficiency, and effectiveness. It is also 
important that proposals provide data 
on the characteristics of those 
beneficiaries for whom this type of 
payment system is most cost-effective. 

All proposals submitted under this 
subpriority area must demonstrate a 
clear relationship between services 
provided and employment outcomes and 
indicate the methods and measures 
which would be used to evaluate the 
outcome and processes of the 
demonstration. Outcome measures 
should focus on the number of 
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beneficiaries referred for VR services, 


‘the number evaluated for VR services, 


the number accepted for services, the 
number completing services both 
returning to work and not returning to 
work, and the job retention rates for 
persons who become employed. Also, 
the characteristics (age, sex, education, 
etc.) of beneficiaries at each stage in the 
VR program should be indicated. In 
addition, the process measures should 
focus on the organizational structure for 
the VR entity invoived, administrative 
procedures and costs associated with 
the administration of the program 
tested, the degree of intercomponent 
coordination, the specific roles of each 
component involved, and some 
assessment of how the demonstrated 
program would work if it were adopted 
by SSA on an ongoing basis. All 
proposals must provide data on the 
costs of specific services provided to 
beneficiaries, the range of service costs 
for different beneficiaries (or groups) 
with differing service needs, the 
effectiveness of cost management 
techniques and the overall cost/ 
effectiveness of services provided based 
on employment outcomes obtained. 

5.3 Systems to Measure the Cost- 
Effectiveness of VR/Employment 
Services. It is important that SSA be 
able to accurately and efficiently 
monitor and report on the effectiveness 
of VR/employment programs. Therefore, 
SSA is interested in projects that 
develop and test practical management 
systems to monitor and assess costs and 
outcomes of VR/employment services. 

Projects in this subpriority area 
should focus on developing computer 
management information systems 
designed to monitor the relationship of 
VR/employment services and outcomes 
based on specified performance criteria. 
In addition, the systems that are 
designed and tested should provide 
management reports permitting ongoing 
measurement of cost-effectiveness in 
terms of the number of beneficiaries 
referred for VR services, the number to 
be evaluated for VR services, the 
number accepted for services, the 
number completing services both 
returning to work and not returning to 
work, the costs and types of services 
provided, job retention rates for persons 
who become employed, and the 
characteristics (age, sex, education, etc.) 
of beneficiaries at each stage in the VR 
program. An overall cost/effectiveness 
measurement criterion should be 
included in such projects or several 
criteria can be tested and evaluated. In 
addition, such systems could also test 
the use of management information to 
evaluate cost/effectiveness of service 
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provision for different case-mix groups 
involving differing amounts of services. 
It is anticipated that such systems 
should be able to operate using personal 
computers and appropriate software. 

Projects in this area may involve a 
performance measurement criterion that 
is different from the current law 
definition of success, i.e., 9 months of 
continuous work at or above the SGA 
monthly earnings level. If an alternative 
measure of success is used, the project 
should test the ability of this measure to 
accurately predict long-term 
employment and eventual termination 
from the DI and SSI rolls. Projects that 
involve new measurements of success 
should be relatively simple to 
administer, not require burdensome 

repo requirements for VR providers, 
be feasible for both public and private 
VRAs, and include a method of 
obtaining accurate and timely 
information about placement success. In 
addition, such proposals should include 
a means of comparing the proposed 
performance measure with the current 
performance criteria. 

Projects in this subpriority area must 
include both the development of 
management information system(s) and 
the demonstration of how such 
system(s) can be used for providing 
information on outcomes of VR/ 
employment services for SSA 
beneficiaries. Also, SSA requires that 
the system(s) developed be completely 
documented, fully tested and 
independently evaluated using empirical 
data on disability beneficiaries. 


Priority Area 6: Use of Employment 
Provider Networks for Managing Return 
to Work Programs 


SSA recognizes that in most local 
areas throughout the country there are 
multiple providers of VR and 
employment services and that 
beneficiaries could be served by these 
providers. 

SSA is also aware that many public 
sector VR organizations, including State 
VRAs, Developmental Disabilities 
Councils, State Education Departments, 
etc., often have VR and employment 
service provision arrangements with 
non-public sector providers including 
Projects with Industry programs, Job 
Training Partnership Act project 
sponsors, non-profit VR organizations, 
rehabilitation hospitals, employer 
training centers, etc. SSA is interested in 
tests which would use these networks 
(or enhanced networks) to effectively 
serve beneficiaries while controlling 
service costs and introducing efficiency 
within the referral-evaluation-service- 
employment-process. 


SSA is interested in testing whether 
coordinated or consortium type 
arrangements {i.e., multiple private 
sector providers or public and private 
sector providers in collaboration) could 
be implemented which would link 
qroups of providers together as a 
resource for referring beneficiaries for 
services. SSA believes that such 
consortia or cooperative provider groups 
could efficiently and cost-effectively 
serve beneficiaries. In addition, such 
groups could provide a single point of 
contact for SSA in referring 
beneficiaries and providing information 
on WI policies. Provider groups could be 
organized and managed by public or 
private sector VR/employment 
organizations. However, such groups 
would have to be linked by an ongoing, 
effective referral and service provision 
network where service provision and 
outcomes could be monitored and costs 
of services could be managed. 

Projects in this overall priority area 
must be designed so that SSA can 


. evaluate the potential of similar VR 


provider networks to serve beneficiaries 
on a national basis. This requires that 
procedures used to establish, 
administer, and manage such networks 
be carefully designed and documented 
including reports of needed 
modifications to increase the efficiency 
and effectiveness of such networks. In 
addition, SSA is primarily interested in 
accessing such networks so that many 
more beneficiaries can receive 
necessary employment services and be 
enabled to return to work or begin 
competitive employment. It is therefore 
essential that these demonstrations 
include clear ongoing linkages to SSA 
FOs and State DDSs which can refer 
beneficiaries and provide information 
on use of WIs for enhancing 
employment outcomes. And, the 
demonstrations must be sufficiently 
comprehensive to provide data 
indicating the outcome of services 
provided to beneficiaries using the 
network, including detailed information 
on the costs of services in terms of the 
employment outcomes achieved. In 
general, therefore, SSA will require 
comprehensive evaluations of these 
projects which focus on the feasibility of 
establishing service networks, their 
efficiency and cost-effectiveness, their 
ease of administration, the facility of 
linkages to SSA FOs and State DDSs, 
and the overall effectiveness of these 
networks in assisting beneficiaries to 
return to employment. 

6.1 Networks of VR/Employment 
Providers. SSA is interested in tests 
which demonstrate the potential for 
multiple VR/employment service 
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providers in the public or private sector 
to form groups or act as a consortium for 
the purpose of providing services to 
beneficiaries. Such groups would have 
to involve sufficient providers in a 
particular geographical area so that SSA 
could continuously refer beneficiaries to 
the group and be assured that they 
would be evaluated and services 
provided to them efficiently. In addition, 
a single point of contact would be 
needed for each provider group so that 
SSA could refer beneficiaries rapidly 
and efficiently. 

Such demonstrations would have to 
involve: establishment of the provider 
group; a detailed plan of the 
administrative and management 
methods to be used; specific client 
workload projections based on SSA 
referrals; a clear description of how SSA 
clients will be evaluated, referred and 
served; specification of employment 
outcome performance measures and 
how these will be monitored; a 
description of how fees for services:will 
be handled, the cost controls and cost 
monitoring procedures that will be used 
by the group, and the methods and 
techniques that will be used to evaluate 
the effectiveness and efficiency of the 
group or consortium. Project 
descriptions must clearly identify how 
groups or consortia willbe formed and 
how they will be able to manage service 
provision to SSA beneficiaries on a 
continuous basis while monitoring and 
controlling service costs and assuring 
employment placement outcomes for 
beneficiaries. Applicants must also 
provide a plan to evaluate the 
effectiveness and efficacy of each 
provider network demonstration. 

6.2 Develop and Test a 
Comprehensive Communication System 
to Link SSA District Offices and VR/ 
Employment Providers. SSA seeks 
projects that will improve the 
communication and information 
exchange between SSA FOs and the 
providers of VR/employment services. 
This exchange is necessary in order to 
more effectively inform applicants and 
beneficiaries with return to work 
potential about WIs and available VR/ 
employment services to clearly link 
them with networks of service providers 
and employers who can assist them with 
job placement. 

All projects in this subpriority area 
must demonstrate a system that directly 
links applicants for disability benefits or 
beneficiaries with networks of VR and 
employment services providers. Projects 
must include detailed documentation of 
the particular methods used (in-person, 
telephone, computer-generated referral, 
etc.), informational materials developed 
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and used, the specific responsibilities of 
SSA FO personnel and of VR/ 
employment organization personnel and 
must be designed:and evaluated in 
terms of their potential for replication on 
a national basis. Projects must 
specifically test and evaluate the 
effectiveness of linkages between SSA 
FO personnel and VR/employment 
providers by disability applicants and 
beneficiaries (including delivery of the 
WI message). 

Projects must be highly cost-effective, 
replicable, and involve appropriate 
evaluation and measurement techniques 
to assure that the demonstrations 
effectively increase beneficiary 
knowledge of WIs, affect beneficiary 
behavior and measurably improve 
linkages between SSA, beneficiaries and 
VR/employment service providers. 


Priority Area 7: Employment and 
Training Demonstrations 


SSA is particularly concerned that 
persons with disabilities have every 
opportunity to continue or return to 
productive employment. The DAC 
strongly recommended that the 
disability programs encourage 
employment for both current 
beneficiaries and potential future 
beneficiaries by providing more direct 
and effective linkages to rehabilitation 
and employment services. The Council 
further suggested that consideration be 
given to modifying WI policies to further 
encourage beneficiary attempts to work. 
The Council recommended that SSA test 
new approaches to accomplish these 
objectives by using the demonstration 
grant authorities in the RDP. 

Recommendations have also been 
made that SSA test additional WI 
approaches for disabled beneficiaries 
who require training (often at an 
employer's location) so that they can 
successfully return to employment. It 
has been suggested that frequently 
beneficiaries have used up part or all of 
their TWP through prior work attempts 
and that further training is considered as 
work by SSA, leading to suspension of 
disability benefits after use of a few 
remaining TWP months or immediately, 
if all TWP months have been used. VR 
and employment service providers 
suggest that many beneficiaries who 
may have used all or most of their TWP 
earlier, can successfully return to work 
if provided with a period of training 
(including on-the-job training at an 
employer's location) during which 
disability benefits continue through a 
specified training period when wages 
are received by the beneficiary. 
Therefore, tests have been suggested 
which would permit beneficiaries having 
few or no TWP months to participate in 


job training and placement programs of 
specified duration while disability 
benefits continue, as an incentive for 
their returning to work. 

SSA is interested in providing 
effective VR/employment services and 
Wis so that the impaired and disabled 
can return to employment whenever 
possible and at the earliest possible time 
consistent with their capabilities and 
potential. Therefore, SSA is seeking 
tests of VR/employment programs 
having clear job placement goals where 
disability claimants and beneficiaries 
can pursue rehabilitation and 
employment programs at the earliest 
possible time and can (where necessary) 
receive the training needed to secure 
and retain employment. 

7.1 Employment and Training 
Programs for Disability Beneficiaries. 
SSA seeks tests where disability 
beneficiaries or recipients of SSI 
payments require periods of training 
including on-the-job training at the 
employer's location, in order to obtain 
and continue their employment. For 
example, demonstrations may focus on 
DI beneficiaries who have used most or 
all of their TWP months previously 
although beneficiaries having full TWP 
months available may also be included 
as participants. Projects should focus on 
providing job training that results in 
placement into employment. Other 
rehabilitation and employment services 
may be provided as needed to achieve 
an employment goal. And, components 
such as case-management, beneficiary 
involvement in services planning and 
delivery and employment follow-up 
services are also encouraged. SSA 
anticipates that these projects can be 
conducted by public and private service 
providers having ongoing training and 
job placement programs which can be 
adapted for disability beneficiaries. 
These programs and their adaptation for 
beneficiaries must be clearly described 
and the emphasis of the proposed 
program must be on job placement for 
beneficiaries. 

Disability and SSI eligibility rules 
(e.g., DI and SSI definition of “medical 
improvement,” SSI income and resource 
Tules, etc.) do not change for project 
participants unless appropriate waivers 
are obtained. SSA will consider 
providing waivers of certain provisions 
of the Act for these demonstrations. 
Such waivers could involve, for 
example, disregarding application of the 
TWP for relatively short periods of 
training (up to 6 consecutive months); 
establishing a special training period of 
limited duration where the TWP is no 
longer available, but where benefit 
payments will continue during the 
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training period and for a short period 


- when full job placement has occurred; 


establishing a special training program 
of limited duration prior to initiation of 
the TWP; establishing a special training 
program for SSI program recipients 
where the countable income provisions 
are modified for a limited period of time 
while training and job placement takes 
place; etc. 

These demonstrations must be 
designed to provide detailed information 
on the characteristics of the 
beneficiaries participating and their 
employment histories. All 
demonstrations must include in their 
design the following components: (a) 
Continuous monitoring of services 
provided to participants and use of 
services; (b) costs of each service 
component; (c) duration of services; (d) 
extent, duration and cost of placement 
services; (e) detailed information on 
employment placements including 
occupational categories, types of 
employers, training provided at the 
employer's location, wages, duration of 
employment and reason for not 
continuing employment. In addition, the 
training services provided by the 
organization and at the employer's 
locations must be clearly described and 
their costs documented. The duration of 
services and the relationship of training 
to job placement and job retention must 
also be clearly described with service 
costs provided. Also, the extent of use of 
any waivers involved in the project and 
their relationship to job placement 
outcome must be documented and 
described. Finally, it is very important 
for these demonstrations to be 
documented in terms of their replication 
potential within the various sponsoring 
organizations, the likely outcomes in 
terms of the ongoing costs and waivers 
that would be needed for such 
replication on a regular basis. Proposals 
must indicate how such documentation 
and analysis will be provided. 


Priority Area 8: State Vocational 
Rehabilitation Program Demonstrations 


State VRA demonstrations funded 
under the RDP have indicated a number 
of promising directions that could 
enhance and improve the employment 
services provided to SSA beneficiaries 
by State VRAs. Thus far, the results of 
projects involving case management for 
beneficiaries, cooperative public/private 
provider service provision and 
specialized service provision for SSA 
beneficiaries using fee-for-service 
arrangements appear promising. SSA is 
interested in testing additional 
innovative State VRA demonstrations 
emphasizing successful job placement 
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for beneficiaries. These demonstrations 
may address the subpriority areas 
identified below which have been 
suggested by a number of VRAs. In 
addition, States may develop innovative 
demonstration project recommendations 
that extend beyond the suggested 
subpriorities. However, the 
demonstrations proposed must be 
designed so that they could be 
replicated on a national basis and 
provide similar results assuming similar 
procedures and beneficiary populations 
would be involved. And, projects must 
emphasize efficient client evaluation, 
service provision and employment 
outcomes while also using effective cost 
control mechanisms. 

8.1 Projects Using Placement 
Methods Similar to Those Used for 
Persons Receiving State Worker's 
Compensation Benefits. These projects 
may use fee-for-service or other forms of 
reimbursement and must involve 
disability beneficiaries. Use of 
specialized employment placement units 
within State agencies is feasible so long 
as these approaches lead to measurable 
and significant increases in employment 
for beneficiaries. 

8.2 Collaborative Employment 
Projects with Private/Non-Profit VR 
Providers. These projects should involve 
provision of employment services to 
beneficiaries through cooperative 
arrangements between State VRAs and 
other service providers. (Consortium 
arrangements can be made.) SSA is 
particularly interested in projects which 
involve already established cooperative 
arrangements which would be effective 
with SSA beneficiaries. The replication 
potential of such projects is-particularly 
important and therefore models which 
could be widely implemented are being 
sought. 

8.3 Projects Providing Continued 
Services to Assist Beneficiaries in 
Maintaining Employment. SSA's RDP 
has shown that beneficiaries having 
many different impairments can be 
successfully placed in competitive 
employment. But, it appears that some 
who are successfully employed work for 
relatively short periods of time, often 
less than one year. While the reasons 
for this pattern are not well understood, 
it is clear that for some employed 
beneficiaries, continued employment 
support may significantly increase 
retention of jobs over longer periods of 
time. This may be particularly true for 
certain impaired populations such as the 
chronically mentally ill, the 
developmentally disabled, persons 
having strokes, the traumatically brain 
injured, etc. 

SSA is interested in tests potentially 
demonstrating the effectiveness of 


continued employment support services 
(where needed} in assisting 
beneficiaries to retain their employment 
over measurable periods of time 
particularly exceeding 12 months. Such 
projects can involve a variety of 
evaluation and job placement methods 
but must at a minimum: {1)Focuson 
SSA beneficiaries who are placed into 
employment; (2) include an efficient 
assessment of their need for continued 
employment support services; (3) 
provide clear demonstration of the 
services provided, their costs and the 
characteristics of beneficiaries receiving 
services; (4) provide clear 
documentation of service outcomes in 
terms of job retention by beneficiaries 
preferably as compared to a similar 
beneficiary group placed into 
employment but not receiving 
employment support services; (5) 
provide a concise explanation of the 
methods for case evaluation, service 
provision, cost management and 
measuring service outcomes; and (6) 
provide a description of how such 
services could be added to an existing 
VR/employment program, targeted on 
beneficiaries needing the services and 
provided cost-effectively. Replication 
potential must also be clearly 
established in these projects. 

8.4 Projects Using Specified 
Incentives to Improve Placement 
Outcomes. Some State VRAs have 
introduced incentive and bonus 
programs for VR counselors to enhance 
achievement of placement goals. Others 
have developed specialized fee-for- 
service placement programs sometimes 
involving incentives, to increase job 
placement rates. And in some States, 
specialized efforts have been made to 
link State VR programs with VR service 
organizations such as Projects with 
Industry programs, rehabilitation 
hospitals, rehabilitation facilities, etc. 
SSA is interested in tests which involve 
specialized incentives designed to 
increase placements of beneficiaries 
into employment. These demonstrations 
must be designed so that the 
effectiveness of the particular 
incentive(s) being tested can be clearly 
evaluated in comparison to 
circumstances where incentives are not 
used. And, the costs of incentives and 
the benefits (increased employment of 
beneficiaries) must be carefully 
specified to permit an assessment of 
cost-effectiveness. In developing these 
tests, SSA is primarily interested in how 
using incentives can significantly 
increase employment placements for 
beneficiaries and in the replication 
potential of the incentive approaches. 
Incentive approaches can be focused on 
staff providing VR/employment 
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services, on the VR agency and/or on 
services being provided by the VRA in 
collaboration with other VR providers. 
And, in designing incentive programs, 
care should be taken to clearly specify 
both the baseline and incentive level 
performance criteria (job placements, 
retention, etc.) that will be used and 
how the project will be evaluated in 
terms of the proposed performance 
criteria. SSA is seeking to test new and 
innovative incentive methods in this 
subpriority area. Proposals which repeat 
tests of incentives already being used 
are not being sought. 

8.5 Projects Providing Medical and 
Vocational Services Leading to 
Employment. RDP demonstrations have 
indicated that some beneficiaries 
require medical services as well as 
vocational services in order to 
successfully return to employment. SSA 
is interested in demonstrations that 
would test efficient methods for 
identifying beneficiaries requiring a 
combination of medical and vocational 
services, provide these services using 
already available resources to cover 
medical and vocational costs (where 
feasible) and provide job placement 
services and needed post-placement job 
support services. These demonstrations 
should be designed to effectively 
identify and serve beneficiaries who 
will in most instances return to work. 
Therefore, SSA is interested in the 
criteria used to identify suitable 
beneficiaries for a multiple service 
intervention strategy as well as 
identifying the types of services 
required, their costs and the ultimate 
employment outcomes resulting from 
service provision. SSA anticipates that 
these demonstrations may involve 
collaboration between VRAs and 
medical service providers and that case 
management methods may be used in 
these projects. Also, demonstrations 
linking services available through 
programs of the Department of 
Education, Rehabilitation Services 
Administration (RSA) with those 
specialized services required for 
beneficiaries with both medical and 
vocational service needs, is of interest 
to SSA. In such tests, it would be 
important to carefully describe services 
available through RSA and those 
specialized additional services required 
in order to achieve employment for 
beneficiaries in terms of service content, 
cost and outcomes achieved. 

8.6 Other Innovative Employment 
Demonstrations. Projects emphasizing 
employment for beneficiaries which 
demonstrate replicable, cost-effective 
innovations for achieving increasing 
numbers of placements are encouraged 
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in this subpriority area. Projects may 
focus on referral, evaluation, service 
provision and/or employment outcome. 
However, projects which integrate 
services and demonstrate efficiency in 
achieving placements while controlling 
costs through specified cost 
management techniques are preferred. 


Priority Area 9: Non-Designated Projects 
(Research or Demonstration) 


Applicants may also submit 
applications for funding in areas not 
specifically identified in this 
announcement but which are relevant to 
the goals and objectives of the disability 
program. These applications will be 
termed “non-designated” but will be 
competitively evaluated by independent 
reviewers with other “non-designated” 
applications. A limited number of 
projects may be funded depending upon 
available funds. 


Section I1]—Application Process 
A. Eligible Applicants 


Any State or local government and 
public or private organization or agency 
may apply for a grant under this 
announcement. (Individuals are not 
eligible to apply.) For-profit 
organizations may apply with the 
understanding that no grant funds may 
be paid as profit to any grant recipient. 
Profit is considered as any amount in 
excess of the allowable costs of the 
grant recipient. A for-profit organization 
means a corporation or other legal entity 
which is organized or operated for the 
profit or benefit of its shareholders or 
other owners and must be 
distinguishable or legally separable from 
that of an individual acting on his/her 
own behalf. 


B. Availability and Duration of Funding 


Federal grant funds may be requested 
for reimbursement of allowable costs 
incurred by applicants in conducting the 
demonstration. These funds, however, 
are not intended to cover costs that are 
reimbursable under an existing public or 
private program. SSA generally expects, 
under this announcement, to fund the 
initial 12-month budget period of 
demonstrations designed to be 
completed in 12 to 24 months. Awards 
for the continuation of selected projects 
will be based on acceptable 
performance, availability of funds, and 
assessment of the continuing relevance 
of the demonstration or research effort. 
In general, we anticipate funding 
projects that cost a total of between 
$100,000 and $200,000 per year. Actual 
awards may vary and eligible applicants 
may request smaller or larger awards. 


C. Grantee Share of the Project Costs 


Grant recipients are required to 
contribute towards the cost of each 
project. SSA does not make grant 
awards for the total cost of the projects. 
Grant recipient’s contributions may be 
cash or in-kind (property or services) or 
third party cash or in-kind contributions. 
Successful applicants for demonstration 
grants are eligible to receive 3 dollars in 
Federal funding for each | dollar secured 
from non-Federal sources, up to the 
limits specified in the priority area 
descriptions in this announcement. 
Therefore, at least 25 percent of the total 
costs for demonstration projects must 
come from a source other than the 
Federal government. 

However, for applicants submitting 
research proposals, a 5-percent 
minimum match is required. “Research” 
is defined as “a systematic investigation 
designed to develop or contribute to 
generalizable knowledge.” Proposals 
which meet this definition will 
constitute “research” for the purpose of 
determining the minimum match 
percentage requirement. 


D. Availability of Forms 


All instructions and forms required for 
submittal of applications are included in 
this announcement. Additional copies of 
this announcement may be obtained by 
writing or telephoning Grants 
Management Staff, Division of Contract 
and Grant Operations, OAG, DCM; 
Social Security Administration; 1-E-4 
Gwynn Oak Building; 1710 Gwynn Oak 
Avenue; Baltimore, Maryland 21207; 
Attention: SSA RDP-3; Telephone: (301) 
965-9500. 


E. Application Submission 


An original and a minimum of two 
signed copies of the applicaticn material 
must be submitted to the above address. 
Submittal of six additional copies is 
optional and will expedite processing. 
However, there is no penalty for not 
submitting the additional copies. 


F. Application Consideration 


All applications requesting Federal 
grant funds must be submitted on the 
standard forms provided in this 
announcement. The application shall be 
executed by an individual authorized to 
act for the applicant organization and to 
assume for the applicant organization 
the obligations imposed by the terms 
and conditions of a grant award. 

Applications that conform to the 
requirements of this program 
announcement will be reviewed and 
scored by independent reviewers 
against the evaluation criteria specified 
in Section III, H.2. of this announcement. 
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Although the results of this review are a 
primary factor considered in making the 
decision about an application, review 
scores are not the only factor. 

SSA reserves the option of discussing 
applications with, or referring them to, 
other Federal or non-Federal funding 
sources when it is determined to be in 
the best interest of the Federal 
government or the applicant. 


G. Special Considerations for Funding 


Within the limits of available Federal 
funds, SSA will make financial 
assistance awards consistent with the 
statutory authorities governing the SSA 
RDP and this announcement. In making 
these decisions, preference may be 
given to applications which feature: a 
substantial innovation that has the 
potential to improve practice in the VR/ 
employment of persons on SSA's 
disability rolls; a model practice or set 
of procedures that hold the potential for 
dissemination to, and utilization by 
organizations involved in the 
administration or delivery of 
rehabilitation services; and, substantial 
involvement (either financial or 
programmatic) of the private sector and 
the possibility of a large degree of 
benefit for a small Federal investment. 
Also, SSA will take into account the 
need to avoid duplication of effort in 
making funding decisions. 


H. Criteria for Screening and Review 


All applications that meet the 
deadline will be screened to determine 
completeness and conformity to the 
requirements of this announcement. 
Complete, conforming applications will 
then be reviewed and evaluated. 


1. Screening Requirements 


In order for an application to be in 
conformance, it must meet all of the 
following requirements: 

(a) Number of copies: An original and 
two signed copies of the application 
material must be submitted. Six 
additional copies are optional but will 
expedite processing. 

(b) Length: The program narrative 
portion of the application MUST NOT 
EXCEED 25 DOUBLE-SPACED PAGES 
(or 13 single-spaced pages) typewritten 
on one side of the paper only. 

(c) Selection of priority area: In item 
11 of the Face Sheet (SF-424), indicate 
one subpriority area only for which the 
application is being submitted, (e.g., 4.1, 
7.1, 8.1, etc.). If not submitted in 
response to any of the subpriority areas 
specified by this announcement, 
indicate “non-designated.” 
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2. Evaluation Criteria 


Applications which pass the screening 
will be reviewed by at least three 
individuals. Reviewers will score the 
applications, basing their scoring 
decisions on the criteria listed below. 

(a) Project Objectives: 5 points. The 
application details the specific 
objectives/hypotheses of the project. 
How closely do the project's objectives/ 
hypotheses fit the objectives of the 
subpriority area under which the 
application is submitted? For non- 
designated (Priority Area 9) projects, 
how well do the objectives of the project 
fit the general goals and objectives of 
the announcement? 

(b) Background/Importance of 
Project: 10 points. The application 
clearly describes the problem, issue or 
situation that prompts the applicant's 
proposal. The need for the activity is 
discussed in terms of local, regional or 
national significance and the importance 
of the issues to be addressed. It also 
summarizes the state-of-the-art in 
addressing and designing methods or 
strategies to resolve the problems or 
issues identified, including previous 
efforts and how this project builds upon 
such previous efforts, how it advances 
the state of knowledge from a national 
perspective, and how it addresses a 
priority need identified in this 
announcement (or in the case of a “non- 
designated” project, how it addresses 
the general goals and objectives of this 
announcement). Where appropriate, 
attention is paid to the larger 
significance (regional, national) of the 
project, beyond its actual 
implementation site(s). 

(c) Project Design: 25 points. 1. List the 
concepts to be tested and/or. evaluated 
in the project. Make them clearly relate 
to the objectives of the priority area(s) 
chosen. For example, if the priority area 
requires that the project be designed to 
return disability beneficiaries to SGA, 
the basic concept should be that the 
procedure you are testing and 
demonstrating will return more 
beneficiaries to SGA. 

2. Describe how you plan to conduct 
your demonstration or rese project. 
Provide a detailed description of the 
methods and procedures you plan to use 
and indicate how you plan to measure 
the effects of your test{s) relative to 
some benchmark, e.g., how many more 
of your participants achieve SGA as 
compared with your estimate of the 
number you would expect under the 
current SSA disability programs. It is 
essential that the methods and 
procedures you specify be clearly 
related to the concept(s) being tested 
and/or demonstrated and that the 


methods provide measurable data and 
information on project results. 

3. Indicate the size of your sample and 
describe how you arrived at your 
sample size in light of the hypotheses to 
be tested. Include an explanation of how 
control and comparison groups will be 
formed, the intended number of subjects 
and how group size will be determined. 
Explain how the sample size will be 
sufficient to detect differences between 
the treatment and control group in 
which you are interested, e.g., indicate 
the statistical power of the test. For 
example, a demonstration with chronic 
brain damaged beneficiaries in a 
medium-size metropolitan area may be 
difficult, given the small numbers of 
such beneficiaries who may reside 
within that area. Your proposal should 
give assurances that you have 
determined that a sufficient number of 
subjects reside in the geographic area of 
the demonstration site to permit an 
adequate sample size. In projects that 
are not designed so that statistical tests 
are appropriate, provide a clear 
explanation of how the methodology 
will permit conclusions to be reached as 
to the general significance of the results 
in comparison with a benchmark 
measure established prior to the 
demonstration test. 

4. Explain how you propose to select 
your sample. Describe the process of 
acquiring eligible subjects. Describe any 
incentives used to encourage subjects to 
participate and ensure continued 
cooperation. If subjects are to be 
obtained with the assistance of SSA or 
State agencies (such as through SSA 
DOs, DDSs or State VRAs), describe 
how this process will occur and 
wherever possible submit evidence of 
consultation with these organizations. 

5. It is probable that an observation 
period which is longer than the 
treatment period will be required for 
your efforts. Discuss the length of the 
treatment and observation periods and 
describe how the length of your 
observation period will be sufficient to 
gather the necessary data. Describe how 
contact will be made for gathering data 
during the observation period, e.g., mail 
contact, phone contact, personal 
contact, employer follow-up, etc. 

Note: In some instances, primarily 
with larger demonstrations, it may be 
possible to construct a statistically valid 
experimental design. In those instances, 
a full project protocol should be 
provided, including a statement of 
hypotheses to be tested, a detailed 
explanation of the methodology to be 
used (nature of statistical tests and 
methods, etc.), a description of the 
sample design and explanation of how 
the sample design is suited to the 
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statistical methodology and hypotheses 
to be tested, rationale for specification 
of sample size, and an estimate with 
explanation of the statistical power of 
the tests to be used in the research 
design. In such designs, the use of an 
appropriate, randomly-selected control 
group is highly desirable. 

6. List the data and information to be 
collected in the demonstration or 
research project. Discuss how the data 
and information will be used in the 
analysis of results. Discuss the data and 
information that will be supplied for 
further evaluation by SSA and describe 
plans to provide SSA with project data 
on both the treatment (and control group 
where appropriate), on an ongoing basis, 
so that SSA may continue an evaluation 
after that performed by the grantee. It is 
recommended that the data for each 
participant include, but need not be 
limited to, the following: 

a. Education 

b. Date of birth 

c. Prior occupation 

d. Sex 

e. Type of disability 

f. The following dates: 

¢ Start of treatment 

© Start of each job and type of job 

¢ End of each job 

* Date of completion of TWP 

* Date of termination of SSDI and/or 
SSI benefits 

* Death 

* Withdrawal or termination from 
study 

g. Income from all sources (e.g., other 
disability income, monthly earnings on 
jobs, spousal earnings). 

h. Cost of each treatment provided 
(SSA will provide grantees with a 
standard means to allocate the costs so 
that data from grantees will be 
comparable.) Grantees must use this 
method. 

7. Discuss potential problems that 
may arise in conducting the 
demonstration or research project and 
suggest how they may be resolved, e.g.. 
describe how dropouts, inadequate 
number of referrals, etc., will be 
handled. 

(d) Project Evaluation: 20 Points. The 
proposed evaluation plan should include 
a description of the method for 
documenting what was done under this 
project (the process) as well as the 
outcome achieved from the project 
activities. For the process evaluation, 
you need to indicate the information to 
be collected, the frequency of collection, 
the method of collection and recording, 
and the use of this information. For the 
outcome evaluation, you must say how 
you will determine if the project is 
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successful, and how the information will 
be collected and analyzed. 

The evaluation plan should describe 
the criteria for determining (measuring) 
the success and effectiveness of the 
project. The evaluation plan should 
specifically describe: how the data to be 

.collected (as described in the project 
design section) will be used to evaluate 
the project, the specific types of analysis 
to.be performed and who will be 
responsible for conducting the 
evaluation. Projects which are not 
designed to test specific hypotheses, 
procedures, or systems, should specify 
the information or types of 
recommendations to be produced, 
describe how the information will be 
evaluated and describe how the 
programmatic or administrative 
advantages (benefits) and resource 
requirements (costs) involved will be 
documented. The evaluation plan should 
also describe how data and information 
collected will be used to provide SSA 
with information on the costs of the 
demonstration test, the potential savings 
in disability benefits that would accrue 
and any administrative efficiencies of 
the demonstration that would be of 
benefit to SSA. 

In developing your evaluation plan, 
the following should be addressed in 
your proposal: 

¢ Plans to provide information to 
enable SSA to follow project 
participants for a period sufficient to 
observe whether work attempts are 
sustained and terminations from the DI 
and/or SSI program result; and 

¢ For projects designed to provide 
SSA with data and information, or 
involving a test of a particular system, 
methodology or measurement scale, the 
evaluation plan should specify how the 
particular products being developed in 
the project will be reviewed and provide 
a sufficient explanation of the methods 
for evaluating products to assure that 
they will be thoroughly evaluated. 

Greater consideration will be given to 
proposals which meet the following 
criterion: 

© Where the size and scope of the 
proposed demonstration require and the 
project includes a statistically valid 
experimental design and the 
establishment of a control group of 
individuals with similar characteristics 
to the participants receiving the 
treatment (SSA prefers that the project 
participants be identified prior to start 
of the treatment so that the participants 
may be randomly assigned between the 
treatment and control groups) 

(e) Work Pian: 15 points. The 
application provides specific plans for 
conducting the project clearly 
identifying the tasks to be performed. It 


includes relevant information about: (1) 
The tasks to be completed in the project, 
(2) a chart with tasks laid out over time 
(Gantt chart), (3) a clear description of 
how much time and how many and 
which staff will be needed to complete 
each task, (4) the products and reports 
of findings to be developed over the 
course of the project, and (5) if an 
independent contractor is to be used for 
any part of the project, include the scope 
of work to be performed by such 
contractor, the tasks to be completed, a 
time chart for such tasks, and the 
products to be provided by the 
subcontractor. The workplan clearly 
indicates all the tasks to be 
accomplished in the project, their timing 
and highlights, the key phases of the 
project, and the major products to be 
produced including reports of project 
results. 

(f) Organizational Capability: 10 
points. The resources that will be 
needed to conduct the project are 
specified including personnel, time, 
funds and facilities {including computer 
capability, and specialized technical 
equipment, where relevant). These 
resources should be adequate to 
accomplish the workplan described in 
the application. The staff (or other 
personnel resources) should be qualified 
and possess the variety of skills and 
abilities required to produce final results 
that are readily comprehensible and 
usable. The qualifications of top staff 
who would have little or no direct 
impact on the project would not be 
relevant. The staffing pattern clearly 
links responsibilities to project tasks. 
Any collaborative effort with other 
agencies or organizations is clearly 
identified, and written assurances 
referenced. The total cost of the project 
is reasonable in view of the anticipated 
results. A description by category 
(personnel, travel, etc.) of total Federal 
funds required is included. The funds 
(total of Federal funds and non-Federal 
funds) are specified. The amount of 
Federal funds requested in each budget 
category is explained and justified in 
terms of the specific purposes for which 
the funds are to be used. The location 
and adequacy of the facilities are 
provided. 

(g) Implementation Potential: 10 
points. The application addresses the 
benefits that might be achieved through 
replication of the project results and the 
costs that such replication would 
require. Discussion is included of special 
features of the target group(s) for which 
the proposal is designed, how final 
products will facilitate use of project 
findings, and a description of plans to 
continue the project or implement its 
findings after completion. Where 
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feasible, the application discusses the 
potential significance of the project for 
wider scale implementation on a 
national basis. 

(h) Dissemination of Results: 5 points. 
The proposed project specifies the 
means to be used to disseminate results 
and promote use of results by other 
organizations in appropriate fields. 
Wherever possible, the application 
should document specific methods to 
communicate project results including 
preparation of project reports and 
descriptive materials and their 
dissemination to appropriate audiences. 

These evaluation criteria correspond 
to the outline for the narrative section of 
the application. The descriptions of the 
eight criteria above should be used in 
developing the program narrative. Also 
refer to the outline in section III of the 
application form SSA-96-BK. 


I. Closing Date for Receipt of 
Applications 


The closing date for submittal of 
applications under this announcement is 
June 5, 1989. Applications must be 
mailed or hand-delivered to: Grants 
Management Staff, Division of Contract 
and Grant Operations, OAG, DCM, 
Social Security Administration, 1-E-4 
Gwynn Oak Building, 1710 Gwynn Oak 
Avenue, Baltimore, Maryland 21207 
Attention: SSA RDP-3, Subpriority 

Area: 

Hand-delivered applications are 
accepted during the hours of 8:00 a.m. to 
5:00 p.m., Monday through Friday. An 
application will be considered as 
meeting the deadline if it is either: 

1. Received on or before the deadline 
date at the above address; or 

2. Mailed through the United States 
Postal Service or sent by commercial 
carrier on or before the deadline date 
and received prior to the scheduled 
meeting of the reviewers selected to 
evaluate the grant applications. 
Applicants are cautioned to request a 
legibly dated U.S. Postal Service 
postmark or to obtain a legibly dated 
receipt from a commercial carrier as 
evidence of timely mailing. Private 
metered postmarks are not acceptable 
as proof of timely mailing. 

Applications which do not meet the 
above criteria are considered late 
applications. SSA will notify each late 
applicant that its application will not be 
considered in the current competition. 


Paperwork Reduction Act 


This notice contains reporting 
requirements in “The Application 
Process” section. However, the 
information is collected using Form 
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SSA-96, Federal Assistance, which has 
OMB clearance number 0960-0184. 


Executive Order 12372— 
Intergovernmental Review of Federal 
Programs 


This program is not covered by the 
requirements of Executive Order 12372 
relating to the Federal policy for 
consulting with State and local elected 
officials on proposed Federal financial 
assistance. 


Catalog of Federal Domestic Assistance 
Program (CFDA) No. 13.812—Assistance 
Payments—Research and Demonstrations. 

Dated: March 29, 1989. 

David A. Rust, 

Associate Commissioner for Disability. 
Rhoda M.G. Davis, 

Associate Commissioner for Supplemental 
Security income. 

Louis D. Enoff, 

Deputy Commissioner for Programs. 
Dorcas R. Hardy, 

Commissioner of Social Security. 


Section IV Instructions for Completing 
Applications 


A. Application Package 


In order to expedite the processing of 
applications, we request that you adhere 
to the following instructions explicitly. 
An application may be considered 
incomplete and returned if it fails to 
follow the instructions or if the material 
presented is insufficient to permit an 
adequate review. 

¢ Type the application using 
standard-size type. 

¢ Type on one side only. 

¢ Reproduced copies should be single- 
sided. 

* Do not bind or staple the 
applications. Secure them with rubber 
bands or paper clips. 

e If continuation pages are required, 
please use standard-size (8%"x11") 
white bond paper. 

¢ All items on the forms must be 
completed. Enter “NONE” or “NA” (not 
applicable) whenever appropriate. 

© Do not use covers, binders or tabs. 

¢ Do not include extraneous materials 
such as agency promotion brochures, 
slides, tapes, film clips, etc. It is not 
feasible to use such items in the review 
process, and they will be discarded if 
included. 

¢ All applicants will be immediately 
notified of receipt and the identification 
number assigned to their application. 
This number and the subpriority area 
must be referred to in all subsequent 
communication with SSA concerning the 
application. If acknowledgement is not 
received within 30 days after the 
deadline date, please notify SSA by 
telephone (301) 965-9500. 


¢ Applicants are advised that SSA 
staff cannot release predecisional 
information relative to an application 
other than that it has been received and 
that it is going through the review 
process. Unnecessary inquiries delay 
the award process. Once a decision is 
reached, the applicant will be notified as 
soon as possible of the acceptance or 
rejection of the application. 

¢ All applicants must submit an 
original and 2 copies of the completed 
application material. 


B. Content of the Application 


Each copy of the application must 
contain a FACE SHEET (SF-424), and be 
completed and assembled in accordance 
with the following instructions: 


1. Part I, Face Sheet of the application 
including a project summary description; 

2. Part II, Budget Information; 

3. Part III, Program Narrative; 

4. Part IV, Assurances; 

5. Projects which require collaboration or 
substantive commitment by agencies of 
Federal, State, or local governments (e.g., 
State DDS, State VRA, etc.) or organizations 
other than the applicant's organization 
should include letters of cooperation. These 
letters are not part of the narrative and, 
therefore, are not counted against the 25-page 
limit for the narrative. 


C. Preparing the Application 
Part I—Face Sheet (SF-424) 


The following instructions are 
provided for completing the form: 


Item 1. No action required. 

Item 2. Date application submitted to 
SSA (or State if applicable) and 
applicant's control number (if 
applicable). 

Item 3. State use only (if applicable). 

Item 4. Not applicable. 

Item 5. Legal name of applicant 
organization, name of primary 
organizational unit which will 
undertake the assistance activity, 
complete address of the applicant, 
and name and telephone number of 
the person to contact on matters 
related to this application. 

Item 6. Enter Employer Identification 
Number (EIN) as assigned by the IRS. 

Item 7. Enter the appropriate letter in the 
space provided. 

Item 8. No action required. 

Item 9. No action required. 

Item 10. No action required. 

Item 11. Select a title that is both short 
(60 characters or less) and descriptive. 
Include the subpriority area under 
which this application is submitted. If 
the application is not submitted in 
response to any of the subpriority 
areas specified in this announcement, 
indicate “non-designated.” 
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Project Summary Description. Attach 
a separate sheet of 8% x 11” plain paper 
to provide a summary description of the 
project. Clearly mark this separate page 
with the applicant name as shown in 
item 5, and the subpriority areas as 
shown in item 11. The summary 
description should not exceed 1,200 
characters, including words, spaces and 
punctuation. These 1,200 characters 
become part of the computer database 
on each project. 

The description should provide a clear 
statement of what your proposal is 
trying to test, accomplish or illustrate, 
what approaches you will use, and what 
criteria you will use to evaluate the 
success of your project. At the end of the 
summary, list major products that will 
result from the proposed project (such as 
software packages, informational 
materials, screening instruments, 
training manuals or videos) and any 
restrictions or limitations on its use by 
SSA. Remember this summary 
description is limited to 1,200 characters. 
This information, in conjunction with 
the information on the Face Sheet (SF- 
424), becomes the project's “abstract,” 
and will be the major source of 
information about the project. 


Item 12. List only the largest political 
entities affected (e.g., State, counties, 
cities). 

Item 13. Self-explanatory. 

Item 14. List the applicant's 
Congressional District and any 
District(s) affected by the program or 
project. 

Item 15. Amount requested or to be 
contributed during the first funding/ 
budget period by each contributor. 
Value of in-kind contributions should 
be included on appropriate lines as 
applicable. 

Item 16. Applicants should contact the 
State Single Point of Contact (SPOC) 
for Federal Executive Order 12372 to 
determine whether the application is 
subject to the State intergovernmental 
review process. 

Item 17. This question applies to the 
applicant organization, not the person 
who signs as the authorized 
representative. Categories of debt 
include delinquent audit 
disallowances, loans and taxes. 

Item 18. To be signed by the authorized 
representative of the applicant. A 
copy of the governing body's 
authorization for you to sign this 
application as official representative 
must be on file in the applicant's 
office. If the authorized representative 
is not available, an individual 
authorized to act on his/her behalf 
may sign as “acting for” the 
designated official. 
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Part II—Budget Information 


Sections A, B, C, and D should include 
budget estimates for the first budget 
period (usually 12 months) and section E 
should present the need for Federal 
assistance in the subsequent budget 
period({s). 

Section A—Budget Summary. Grant 
applicants requesting assistance to 
conduct activities under grant programs 
administered by SSA are expected to 
contribute towards the total cost of the 
activity. These costs must be reflected in 
the grant application. The budget for the 
activity must include funds requested 
from SSA and the applicant's share of 
allowable costs. 


Line 1, columns a and b—In column a, - 


enter “SSA” and in column b, enter the 
CFDA number (13.812). Leave columns c 
and d blank. Enter in column e the 
amount of Federal funds needed to 
support the project for the first funding 
period (usually 12 months). Enter in 
column f the amount of the cost of the 
project to be borne by the applicant. 
Enter in column g the total of columns e 
and f. 

Lines 2 through 5 and columns a 
through g are not to be completed. 

Section B—Budget Categories. Use 
column 1 only. Leave columns 2, 3, 4, 
and 5 blank. 

Lines 6 a~h—Show the estimated 
Federal costs for each object class 
category in column 1. 

Line 6a—Personnel. Show salaries 
and wages only. Fees and expenses for 
consultants should be included on line 
h—Other. In computing estimated salary 
charges, an individual's base salary 
represents the total authorized annual 
compensation that an applicant 
organization would be prepared to pay 
for a specified work period. The base 
salary excludes income that an 
individual may be permitted to earn 
outside of full-time duties to the 
applicant organization. 

Line 6b—Fringe Benefits. Fringe 
benefits may be requested as a direct 
cost to the extent that they are treated 
consistently by the applicant 
organization as a direct cost to all 
sponsors. As an alternative, fringe 
benefits may be included in the 
calculation of the applicant 
organization's indirect costs. If a fringe 
benefit rate has been negotiated with 
DHHS or another Federal agency, 
indicate the agency and the applicable 
rate under section F. Otherwise, indicate 
the method used in computing the 
amount of fringe benefits claimed. 

Line 6c—Travel. Include the cost of 
travel for employees only. Travel for 
consultants should be included on line 
6h—Other. Under section F describe the 


purpose of any travel, number of trips 
involved, destinations, individuals who 
will be traveling, and the projected cost 
per trip, i.e., local transportation, air 
travel, per diem, etc. Include the 
computations used in determining the 
cost. 

Line 6d—Equipment. Include only 
non-expendable personal property 
which has a useful life of more than 2 
years and an acquisition cost of $500 or 
more per unit. Under section F, list and 
explain the need for each item of 
equipment. 

Line 6e—Supplies. Include all tangible 
personal property except that listed on 
line 6d. If the total exceeds $500, list and 
explain the need for the items under 
section F. 

Line 6f—Contractual. Include all 
procurement contracts (except those 
which belong on other lines such as 
equipment, supplies, consultant services, 
etc.). List each contract, the amount and 
purpose under section F. 

Line 6g—Construction. SSA programs 
do not have construction authority but 
may support limited alteration and 
renovation costs. Amounts included 
under this category must be fully 
explained under section F. 

Line 6h—Other. Use for all direct 
costs not clearly covered by lines a 
through g. Examples are computer use 
charges, consultant costs, and 
equipment rentals. Amounts entered 
under this category must be itemized 
and fully explained under section F 
including the method used in computing 
the cost. 

Line 6i—Total Direct Costs. Enter the 
total of lines 6a through 6h. 

Line 6;—Indirect Costs. Applicants 
which are State and local governments, 
enter the amount of indirect costs. List 
and explain these costs under section F. 
Indicate if the costs are claimed in 
accordance with an approved State cost 
allocation plan. 

Applicants other than State and local 
governments, enter the amount of 
indirect costs. If the costs are claimed in 
accordance with an approved indirect 
cost rate negotiated with DHHS or 
another Federal agency, include the 
name of the agency and the rate under 
section F. If a rate has not been 
negotiated, list and explain the costs 
including the method of computation. 

Line 6k—Totals. Enter the total of 
lines 6i and 6j. 

Line 7—Program Income. Enter the 
estimated amount of income, if any, 
expected to be generated from this 
project. Do not add or subtract this 
amount from the total project amount. 
Explain the nature and source of income 
under section F. 
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Section C—Non-Federal Resources. 
On line 8, column a, enter SSA. In 
column b enter the amount of funds or 
the value of in-kind contributions to be 
provided by the applicant. In column c, 
enter the amount of State funds. In 
column d, enter the amount of funds or 
the value of in-kind contributions from 
other sources. Enter the totals in column 
e. Line 12 need not be completed. 

Section D—Forecasted Cash Needs. 
Line 13—Enter the amount of Federal 
funds needed by quarter during the first 
year. 

Line 14—Enter the amount of funds 
from all other non-Federal sources 
needed by quarter during the first year. 

Line 15—Enter the totals of amounts 
on lines 13 and 14. 

Section E—Budget Estimates of 
Federal Funds Needed for Balance of 
the Project. Enter in the proper columns 
the amounts of Federal funds which will 
be needed to complete the project over 
the succeeding funding periods (in 
years). 

Section F—Other Budget Information. 
Use this space to explain amounts for 
individual direct object-class cost 
categories (section B) that may appear 
to be out of the ordinary or to explain 
the details required by the instructions. 
Attach additional sheets if necessary in 
explaining and justifying the items. The 
information provided should include 
sufficient detail (including the method of 
computation) to facilitate a 
determination as to the allowability, 
relevance to the project, and cost/ 
benefit. 

Section G—Personnel—1. Personnel. 
List all personnel chargeable as a direct 
cost to the project by title, salary, and 
percentage of effort. Include names for 
key positions only. 

Enter in column 1 the annual (12 
months) salary rate for each position 
which will be filled for all or any part of 
the year by an incumbent working on 
the project. This rate may not be more 
than that paid by the grantee to other 
employees in comparable positions or, if 
the grantee has no comparable 
positions, the rate may not be more than 
that paid for such services elsewhere in 
the community. 

Enter in column 2 the number of 
months the position will be filled by an 
incumbent working on the project. 

Enter in column 3 the percent of time 
or effort the incumbent will devote to 
the project during the number of months 
shown in column 2. 

Enter in column 4 the total amount 
required, as computed from the 
information shown in columns 1 through 
3. Use the following formula: 
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2. Fringe Benefits. Enter in the 
parentheses the applicable fringe benefit 
rate(s). In column 4, enter the amount 
determined by applying the rate to the 
total of the salaries in column 4 to which 
the rate(s) applies. 


3. Option for Salary Detail 
Submission. Applicants may request 
that the salary rates and amount 
requested for individuals not be made 
available to DHHS reviewing 
consultants. To do so, an additional 
copy of this page must be submitted, 
complete in all respects, except that 
columns 1 and 4 may be left blank. 


4. Function/Task Description. Attach 
a description of the function or task to 
be performed for all personnel listed. 


Part II]—Program Narrative 


The review of grant applications is 
aided materially when project 
descriptions are presented in a 
reasonably uniform pattern. For this 
reason, the following guidelines should 
be used in completing the program 
narrative. The program narrative is not 
to exceed 25 pages typed double-spaced, 
or 13 pages typed single-spaced and 
should provide information on how the 
application meets the evaluation criteria 
in Section III. To facilitate review and 
evaluation, the program narrative 
should not be prepared in “compressed” 
type. Pages should be typed on one side 
only of standard-size white bond paper. 
Each page should be numbered 
consecutively at the bottom beginning 
with page IV-1. 

The program narrative should 
describe the major issues of concern, the 
research and demonstration 
methodology to be used in addressing 
these issues, the evaluation approach, 
the workplan, organizational capability, 
implementation potential and 
dissemination of results. Review of the 
narrative will concentrate on the above 
and on the manageability of the design 
as reflected in the work plan. Should the 
proposed project be funded, the 
information provided in the narrative 
will form the basis for monitoring the 
project and evaluating progress for 
future funding decisions, as well as aid 
SSA in planning for required technical 
assistance and for the implementation 
and dissemination of project findings. 


Note.—A consultant in research design 
may be useful in preparing a proposal under 


No. Months (col. 2) 
Aneel Gdlary ca: 1): xX 


this announcement. Such a person can assist 
in responding to the requirements discussed 
in the research and demonstration 
methodology section, and may be helpful in 
developing a project workplan and 
dissemination methods. Persons familiar with 
research and demonstration project planning 
and design often have training in such 
disciplines as Sociology, Economics, Political 
Science, Psychology, Statistics, Public 
Administration, Social Welfare/Social Work, 
etc. They are often employed by universities, 
research organizations, hospitals, government 
research agencies, etc. 


The narrative should be organized 
under the following major headings as 
appropriate (cross-refer with Section 
III.H.2): 

A. Project Title and Objectives 
B. Background and Importance of 

Project 
C. Project Design 
D. Project Evaluation 
E. Work Plan 
F. Organizational Capacity 
G. Implementation Potential 
H. Dissemination of Results 


The program narrative should be 
completed as follows: 

A. Project Title and Objectives. 1. 
Select a title that is both short (60 
characters or less) and descriptive. 

2. Specify the objectives of the project, 
preferably in short statement format. 

B. Background and Importance of 
Project. 1. Discuss the major areas the 
project will address and the national 
significance of these problem areas. 
Include factual comments on the number 
of individuals (recipients) affected and 
the magnitude of the human, physical 
and fiscal resources involved in trying to 
address the problem areas. Discuss the 
key reasons why the areas that the 
project will address require resolution 
and indicate how improvements in 
current practices, methodologies, 
interventions and/or administrative or 
budgetary management will significantly 
reduce the problem(s) or improve their 
resolution. 

2. Discuss the state-of-the-art in 
resolving these problems. Include 
approaches that have been or are being 
used in resolving the problems and the 
outcomes of these approaches. Also 
include a brief description of: (1) The 
organizational structures which 
currently deal with the problems, (2) the 
services provided, and (3) the 
administrative methods currently used. 

3. Discuss the approaches proposed 
for resolving the problems included with 


Percent of Effort (col. 3)=Total Amount 
12 Required (col. 4) 


this project and the rationale supporting 
the proposed resolution. 

4. If the performance of any of the 
project activities will be by a third party 
(e.g., evaluation of the project—see 
section III.2.(d)), include the following 
information: 

(a) A description of the activities; 

(b) A justification for their 
performance by a third party; 

(c) Estimated costs and time schedule; 
and 

(d) A description of the qualifications 
of the organization or individual to be 
selected and the method of selection. 

5. Summarize important results 
obtained by others which are directly 
related to this project, citing 
publications where applicable. It should 
be apparent from the summary that 
existing literature has been critically 
reviewed and that related programs 
being carried on elsewhere are known to 
the applicant. 

6. Cite the most important 
publications and presentations of the 
project staff on this or closely related 
work. If none, list the most important 
publications in other related fields over 
the last 5 years. 

C. Project Design. 1. List the 
objectives/hypotheses to be tested. 
Moke them clearly relate to the 
objectives of the priority area(s) chosen. 
For example, if the priority area 
requires that the project be designed to 
return disability beneficiaries to SGA, 
the basic hypothesis should be that the 
proposed treatment will return more 
beneficiaries to SGA. 

2. Describe the proposed approach for 
testing the objectives/hypotheses. If a 
comparison of a new treatment with a 
current program is indicated, a 
treatment and control group structure 
needs to be established. 

Note: In some instances, a hypothesis 
testing methodology may not be appropriate 
or feasible for projects. In such cases, the 
research and demonstration methodology 
must be explicitly described including a 
detailed exp/anation of the methodology to 
be used for conducting the project 
emphasizing the procedures and methods to 
be used in determining project impact. 


3. Indicate the size of the proposed 
sample and describe the process of 
identifying the sample size in light of the 
hypotheses to be tested. Include an 
explanation of how control and 
comparison groups will be formed, the 
intended number of subjects and how 
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group size will be determined. Explain 
how the sample size will be sufficient to 
detect differences between the 
treatment and control group in the 
project, e.g., indicate the statistical 
power of test. 

4. Explain the proposed method for 
sample selection. Describe the process 
of acquiring eligible subjects. Describe 
the process of selecting a control group 
of subjects identical to the treatment 
group. Describe any incentives used to 
encourage subjects to participate. 
Indicate if SSA (either on a national or 
local basis) and/or the State DDS or 
State VRA is to be involved in assisting 
with sample selection and the nature of 
this involvement. 

5. It is probable that an observation 
period which is longer than the 
treatment period will be required to test 
the hypotheses. Discuss the length of the 
treatment and observation periods and 
describe how the length of your 
observation period will be sufficient to 
gather the necessary data for your 
hypotheses to be tested. Describe how 
contact will be made for gathering data 
during the pre- and post-treatment 
observation period, e.g., mail contact, 
phone contact, personal contact, 
employer follow-up, etc. 

6. Discuss potential problems that 
may arise and how they will be 
resolved, e.g., describe how dropouts, 
inadequate number of referrals, etc., will 
be handled (see especially section III, 
H.2.(c)). 

D. Project Evaluation. 1. List the data 
to be collected. Explain how these data 
will be used to test the hypotheses. 
Discuss specifically how the data will 
be analyzed. Identify the data that will 
be supplied for further evaluation by 
SSA. For project findings that are not 
suitable for hypothesis testing, describe 
in detail the evaluation methods to be 
used indicating the types of outcome 
information expected and how this 
information will be analyzed. Provide a 
comprehensive description of the 
evaluation methodology as detailed in 
section Ill, H.2.(d). 

E. Work Plan. 1. List and describe 
each task (at least one paragraph per 
task) that must be completed to carry 
out the project. (Most projects should 
have between 10 and 20 tasks.) 

2. Specify the product(s) for each task 
that can be provided to SSA on request 
as proof that the task has been 
completed. 

3. Prepare a Gantt chart showing the 
start and end dates for each task. 
Include milestones such as: 

¢ Onsite acquisition of staff; 

¢ Physical acquisition of facilities and 
equipment; 

¢ Pre-test of measurement devices; 


* Establishment of linkages with 
ongoing programs; - 

¢ Acquisition of subjects for testing; 

¢ Signing of agreements and 
contracts; 

¢ Arrangements with public and 
private agencies to provide services, 
data or other support; 

© Steps to involve potential users; 

* Initiation of project test, 
intervention or measurement/data 
collection; and 

* Dissemination of final report. 

4. Show the level of effort in work- 
months (by project personnel, if 
bose) required to complete each 
task. 

5. Indicate the formats for the interim 
and final progress reports to be 
submitted to SSA. 

6. If an independent sub-contractor is 
to be used for any part of the project, 
include the scope of work to be 
performed by such contractor, the tasks 
to be completed, a time chart for such 
tasks, and the products to be provided 
by the sub-contractor. 

F. Organizational Capacity—Project 
Staff and Facilities. 1. Include a project 
staff organization chart and, if 
applicable, show the linkages with 
State/county organization charts. Note 
that the Project Director should be full- 
time or devote a substantial portion of 
his/her time to the project. Indicate the 
specific project responsibilities of each 
key staff member and show how much 
time each will devote to fulfilling these 
responsibilities. 

2. Staff Qualifications—Include a 
biographical sketch (not résumés) of the 
proposed Project Director and other key 
project staff, highlighting special 
qualifications that relate to the 
accomplishment of project objectives, 
such as education and experience. For 
each of the key staff not identified at the 
time of application, provide (in lieu of a 
biographical sketch) a job description, 
qualifications sought and a projection of 
how long after notification of grant 
award the recruitment of these staff will 
require. 

3. Discuss other qualifications of staff 
or of organizations affiliated with the 
project that enhance its potential 
success. ; 

4. Describe the facilities where the 
activity will be conducted and the 
location (including computer capability 
and specialized technical equipment 
where relevant). Provide a brief 
explanation of the suitability of the 
facilities and/or the acceptability of the 
technical equipment for accomplishing 
the objectives of the project. 

Organizational Capability Statement. 
Provide a brief (maximum 2 pages 
double-spaced or one page single- 
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spaced) background description of how 
the applicant agency (or the particular 
division of a larger agency which will 
have responsibility for this project) is 
organized and the types and quantity of 
services it provides or research 
capabilities it possesses. This 
description should cover capabilities not 
included in the program narrative under 
project staff and responsibilities. It may 
include descriptions of any current or 
previous relevant experience or describe 
the competence of the project team and 
its demonstrated ability to produce a 
final product that is readily 
comprehensible and usable. 

G. Implementation Potential. 1. 
Estimate the costs and the benefits that 
might accrue from replication or 
installation on a State-wide (or 
nationwide) basis, specifying the 
assumptions and logic used in making 
the estimate. Provide a description of 
the specific uses of the project results 
which are directly relevant to the needs 
of SSA disabled beneficiaries and 
suggest how the results could be applied 
to assist beneficiaries. 

2. Specify any special features of the 
target group(s) and the operational 
environment in which the project will 
operate that would vary in other 
locations, thus influencing utilization 
potential, e.g., rural population, minority 
composition, political climate, 
governmental centralization or 
decentralization, etc. 

3. Specify how final products will be 
oriented toward facilitating 
implementation in other locations. 

4. Discuss commitments made by 
Federal, State or local governments and 
other organizations to continue the 
project or implement its findings after 
completion. 

H. Dissemination of Results. 1. 
Specify the means to disseminate the 
results and promote use of these results 
by others in the field. 

2. Identify the specific methods to be 
used in communicating project results 
including the preparation of reports and 
descriptive materials, presentations, 
articles and monographs, etc. 

3. Describe the audiences to which 
information will be disseminated 
indicating (when known) the 
organizations, associations and 
meetings where dissemination will take 
place. 


Part IV—Assurances 


Applicants are required to include 
Part IV, Assurances, with the grant 
applications. Copies of these assurances 
are reprinted at the end of this 
announcement. 
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A. Check List of Application 
Requirements. Before submitting the 
application for grant support, check to 
assure that the following items are 
included: Formal application prepared 
on Form SSA-96, assembled in the 
following order: 

—Part I, Face Sheet (SF-424) has been 
completed according to the 
instructions, includes subpriority area 
in item 11, is signed by an authorized 
official, and has a project summary 
description attached; 

—Part Il, Budget Information, sections 
A, B, C, D, and E are completed; 

—Part Ill, Program Narrative, does not 
exceed 25 pages (or 13 single spaced) 
and includes an organizational 
capability statement not exceeding 2 
pages; and 

—Part IV, Assurances. 

Other Forms: 

Application Certifications (to be 
completed by for-profit organizations 
applying for grant support): 
—Certifications Included 
—Certifications Not Applicable 

Mailing: 

—An Original and 2 copies of the 
Application. 

B. Points to Remember. 

¢ At least 25 percent of the TOTAL 
cost for the proposed demonstration 
projects must come from a source other 
than the Federal government {1 dollar 
match for every 3 dollars requested from 
SSA). Research projects (e.g., 


subpriority area 5.1 and oe area 9, 
in part) require cost-sharing of 5 percent. 
An application may be unduly penalized 
in the review process by careless errors 
relating to the computation of the non- 
Federal share or match. Refer to section 
IIL.C. for discussion of the grantee’s 
matching requirements. 

¢ Submit an original and two copies 
of the application. Six additional copies 
are optional, but will expedite 
processing. 

e Designate in item 11 of the Face 
Sheet (SF—424) the subpriority area 
under which the application is being 
submitted. If not submitted in response 
to any of the subpriority areas specified 
in this announcement, indicate “non- 
designated.” 

¢ Applications are not to contain 
narratives in excess of 25 typewritten 
double-spaced pages (or 13 single- 
spaced pages). 

© The project summary description of 
1,200 characters or less is an essential 
element of the application. It is 
important that the summary description 
accurately reflect the nature and scope 
of the proposed project. The summary 
should include a brief description of the 
evaluation criteria for determining 
whether the project is successful or not 
successful. 

¢ Follow the recommended format as 
closely as possible in preparing the 
program narrative. The format reflects 
the evaluative criteria which will be 
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used by reviewers to evaluate 

applications. 

* Do not include letters generally 
endorsing the project. But where 
collaboration or substantive 
commitment by agencies of Federal, 
State or local governments {e.g., State 
DDS, State VRA, etc.) or organizations 
other than the applicant’s organization 
is involved, include letters of 
cooperation. 

© The qualifications of key staff 
should be described in a few paragraphs 
rather than in formal vitae. Vitae or 
résumés are not to be provided and will 
not be included in the applications 
provided to reviewers. 

¢ Although multiple applications (of 
different concepts) from the same 
applicant are not prohibited, they are 
not encouraged. 

¢ The activities below generally will 
not meet the purposes of this 
announcement 
—Projects whose main activity is a 

conference or meeting; 

—Projects whose major product is a 
manual; 

—Proposals which request expansion or 
continuation of existing services or 
programs; 

—Proposals which would establish 
clearinghouses; or, 

—Projects which are not within the 
goals and objectives of this 
announcement. 


BILLING CODE 4190-11-M 
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OMB Approval No. 0348-004 
APPLICATION FOR er 
I eee 


0 Construction 
(4 Non-Construction 


Address (give city, county, state, and zip code): Name and telephone number of the person to be contacted on matters involving this application 
(give area code) 


6. EMPLOYER IDENTIFICATION NUMBER (EIN): 7. TYPE OF APPLICANT: (enter appropriate letter in box) 
A. State H. Independent School Dist. ~ 

. County 1. State Controlled institution of Higher Learning 
C. Municipal 
D. Township 
E. Interstate 
Ft 
G 


8 TYPE OF APPLICATION 
{yj New C Continuation (0 Revision 


It Revision, enter appropriate letter(s) in box(es): C] ee 
A. Increase Award B. Decrease Award C. Increase Duration 


D. Decrease Duration Other (specify): 9. NAME OF FEDERAL AGENCY: 


\ nF 


Social Security Administration 


10. CATALOG OF FEDERAL DOMESTIC 11. DESCRIPTIVE TITLE OF APPLICANT'S PROJECT: 
ASSISTANT NUMBER: A 


12. AREAS AFFECTED BY PROJECT (eties. counties, states, etc ) 


Subpriority Area 


13. PROPOSED PROJECT: 14. CONGRESSIONAL DISTRICTS OF: 


16. IS APPLICATION SUBJECT TO REVIEW BY STATE EXECUTIVE ORDER 12372 PROCESS? 
allan a. YES. THIS PREAPPLICATION/APPLICATION WAS MADE AVAILABLE TO THE 
STATE EXECUTIVE ORDER 12372 PROCESS FOR REVIEW ON: 
b. icant 
a a 


b. NO. ee PROGRAM IS NOT COVERED BY E.0. 12372 


CJ OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR REVIEW 


{ Program Income 17. IS THE APPLICANT DELINQUENT ON ANY FEDERAL DEBT? 


Fe iste Ra sbacg i eM 2 = patos eae 


18 TO THE BEST OF MY KNOWLEDGE AND BELIEF, ALL DATA IN THIS APPLICATION/PREAPPLICATION ARE TRUE AND CORRECT. THE DOCUMENT HAS BEEN DULY 
AUTHORIZED BY THE GOVERNING BODY OF THE APPLICANT AND THE APPLICANT WILL COMPLY WITH THE ATTACHED ASSURANCES IF THE ASSISTANCE IS AWARDED 


a Typed Name of Authorized Representative 


d Signature of Authorized Representative 


Previous Edmtwons Not Usable Standard Form 424 (REV 4-88) 
Page | Prescnbed by OMB Circular A-102 


LLLP LED eh EO th I A OO ATE A Nl a A 








 e6eg 


6 
(Round to nearest dollar) 





()Federal | 
$ 


| 


3 


(i 
i 


| 


ih 


i 
i 
} 


row : 
g 
5 


FORM SSA-96-BK (12-88) 
Destroy Prior Editions 
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5 1 : . 25 >) | 
B le 1 j8) | 8 &| § BE 
i x é a * x] x] x 
E 1B Elbe 5 


ral Funds 





wh o6eg 


a SECTION 


10. 
11. 


12. TOTALS (sum of lines 6 - 11) 


SECTION 


Total for 1st Year 
$ 


14. Non-Federal 


15. TOTAL (sum of lines 13 and 14) $ 
SECTION E — BUDGET ESTIMATES ¢ 
a) Grant Prog 

16. 

17. 

18. 

19. 

20. TOTALS (sum of lines 16-19) 


SECTION | 
( 


21. Direct Charges: 


23. Rentarks: 


FORM SSA-96-BK (12-88) 
Nactrow Pring Fritinne 


TION C — NON-FEDERAL RESOURCES 


TION D — FORECASTED CASH NEEDS 
Year_|___istQuarter__|__2nd Quarter__| __3rd Quarter_|_4th Quarter_ 


TES OF FEDERAL FUNDS NEEDED FOR BALANCE OF THE PROJECT 
FUTURE FUNDING PERIODS (Years 





Sa00N / 696L ‘9 [dy ‘Aepsinyy / So ‘ON ‘pS ‘JOA / J0}8{3ey JeIepez 


ION F — OTHER BUDGET INFORMATION 
(Attach additional Sheets if Necessary) 


SOOPT 
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Part Il (Continued) SECTION G — PERSONNEL 


Annual No. Total 
Salary Mos. Amount 
Rate Budg. Required 


es inca A eee (4) 


Fringe Benefits (Rate 


FORM SSA-96-BK (12-88) 
Destroy Prior Editions 
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Part il (Continued) 


Annual Salary 
NAME Rate 
John Doe, Project Director!/ ° 


Jane Smith, Asst. Dir1/ 


~“ 


=| |e 
DROROROL 


Total Salaries and Wages 


v- 


Fringe Benefits (Rate: 4 5%) Total Fringe Benefits 


CATEGORY TOTAL: 


FORM SSA-96-BK (12-88) 
Destroy Prior Editions 
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PART IV ASSURANCES 
OMB Approval No. 0348-0040 


Note: Certain of these assurances may not be applicable to your project or program. If you have questions, please contact 
the awarding agency. Further, certain Federal awarding agencies may require applicants to certify to additional 
assurances. If such is the case, you will be notified. 


As the duly authorized representative of the applicant I certify that the applicant: 


. Has the legal authority to apply for Federal assistance, 
and the institutional, managerial and financial capabil- 
ity (including funds sufficient to pay the non-Federal 
share of project costs) to ensure proper planning, man- 
agement and completion of the project described in this 
application. 


. Will give the awarding agency, the Comptroller Gen- 
eral of the United States, ard if appropriate, the State, 
through any authorized representative, access to and the 
right to examine all records, books, papers, or docu- 
ments related to the award; and will establish a proper 
accounting system in accordance with generally ac- 
cepted accounting standards or agency directives. 


. Will establish safeguards to prohibit employees from 
using their positions for a purpose that constitutes or 
presents the appearance of personal or organizational 
conflict of interest, or personal gain. 


. Will initiate and complete the work within the applica- 
ble time frame after receipt of approval of the awarding 
agency. 


. Will comply with the Intergovernmental Personnel Act 
of 1970 (42 U.S.C. §§ 4728-4763) relating to pre- 
scribed standards for merit systems for programs 
funded under one of the nineteen statutes or regulations 
specified in Appendix A of OPM’s Standards for a 
Merit System of Personnel Administration (5 C.F.R. 
900, Subpart F). 


. Will comply with all Federal statutes relating to nondis- 
crimination. These include but are not limited to: (a) 
Title VI of the Civil Rights Act of 1964 (P.L. 88-352) 
which prohibits discrimination on the basis of race, 
color or national origin; (b) Title IX of the Education 
Amendments of 1972, as amended (20 U.S.C. §§ 
1681-1683, and 1685-1686), which prohibits discrimi- 
nation on the basis of sex; (c) Section 504 of the Reha- 
bilitation Act of 1973, as amended (29 U.S.C. § 794), 
which prohibits discrimination on the basis of handi- 
caps; (d) the Age Discrimination Act of 1975, as 
amended (42 U.S.C. §§ 6101-6107), which prohibits 
discrimination on the basis of age; 


(e) the Drug Abuse Office and Treatment Act of 1972 
(P.L. 92-255), as amended, relating to nondiscrimina- 
tion on the basis of drug abuse; (f) the Comprehensive 
Alcohol Abuse and Alcoholism Prevention, Treatment 
and Rehabilitation Act of 1970 (P.L. 91-616), as 
amended, relating to nondiscrimination on the basis of 
alcohol abuse or alcoholism; (g) §§ 523 and 527 of the 
Public Health Service Act of 1912 (42 U.S.C. 290 dd-3 
and 290 ee-3), as amended, relating to confidentiality 
of alcohol and drug abuse patient records; (h) Title VIII 
of the Civil Rights Act of 1968 (42 U.S.C. § 3601 et 
seq.), as amended, relating to nondiscrimination in the 
sale, rental or financing of housing; (i) any other 
nondiscrimination provisions in the specific statute(s) 
under which application for Federal assistance is being 
made; and (j) the requirements of any other nondiscrim- 
ination statute(s) which may apply.to the application. 


. Will comply, or has already complied, with the require- 


ments of Titles II and III of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act 
of 1970 (P.L. 91-646) which provide for fair and equi- 
table treatment of persons displaced or whose property 
is acquired as a result of Federal or federally assisted 
programs. These requirements apply to all interests in 
real property acquired for project purposes regardless of 
Federal participation in purchases. 


. Will comply with the provisions of the Hatch Act (5 


U.S.C. §§ 1501-1508 and 7324-7328) which limit the 

political activities of employees whose principal em- 
loyment activities are funded in whole or in part with 
ederal funds. 


. Will comply, as applicable, with the provisions of the 


Davis-Bacon Act (40 U.S.C. §§ 276a to 276a-7), the 
Copeland Act (40 U.S.C. § 276c and 18 U.S.C. $§ 
874), and the Contract Work Hours and Safety Stand- 
ards Act (40 U.S.C. §§ 327-333), regarding labor 
standards for federally assisted construction subagree- 
ments. 


FORM SSA-96-BK (12-88) 
Destroy Prior Editions 
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10. Will comply, if applicable, with flood insurance pur- 
chase requirements of Section 10a) of the Flood Dis- 
aster Protection-Act of 1973 (P.L. 93-234) which re- 
quires‘ recipients in a special flood hazard area to 
participate in the and to purchase flood in- 
surance if the tot} Gost of inswrable construction and 
acquisition is $10,000 or more. 


. Will comply with environmental standards which may 
be prescribed pursuant to the following: (a) institution 
of environmental quality contng] measures under the 
National Environmental Policy Act of 1969 (P.L. 91- 
190) and Executive Order (EO) 11514; (b) notification 
of violating facilities pursuant to EO 11738; (c) protec- 
tion of wetlands pursuant to EO 11990; (d) evaluation 
of flood hazards in floodplains in accordance with EO 
11988; (e) assurance of project consistency with the 
approved State management program developed under 
the Coastal Zone Management Act of 1972 (16 U.S.C. 
§§ 1451 et seq.); (f) conformity of Federal actions to 
State (Clear Air) Implementation Plans under Section 
176(c) of the Clear Air Act of 1955, as amended (42 
U.S.C. § 7401 et seq.); (g) protection of underground 
sources of. drinking water under the Safe Drinking 
Water Act of 1974, as amended, (P.L. 93-523); and (h) 
protection of endangered species under the Endangered 
Species Act of 1973, as amended, (P.L. 93-205). 


. Will comply with the Wild and Scenic Rivers Act of 
1968 (16 U.S.C. §§ 1271 et seq.) related to protecting 
components or potential components of the national 
wild and scenic rivers system. 


13. Will assist the awarding agency in assuring compliance 


with Section 106 of the National Historic Preservation 
Act of 1966, as amended (16 U.S.C. 470), EO 11593 
(identification and protection of historic properties), 
and the Archaeological and Historic Preservation Act of 
1974 (16 U.S.C. 469a-1 et seq.). 


. Will comply with P.L. 93-348 regarding the protection 


of human subjects involved in research, development, 
and related activities supported by this award of assis- 
tance. : 


. Will comply with the Laboratory Animal Welfare Act 


of 1966 (P.L. 89-544, as amended, 7 U.S.C. 2131 et 
seq.) pertaining to the care, handling, and treatment of 
warm blooded animals held for research, teaching, or 
other activities supported by this award of assistance. 


. Will comply with the Lead-Based Paint Poisoning Pre- 


vention Act (42 U.S.C. §§ 4801 et seq.) which pro- 
hibits the use of lead based paint in construction or 
rehabilitation of residence structures. 


. Will cause to be performed the required financial and 


compliance audits in accordance with the Single Audit 
Act of 1984. 


. Will comply with all applicable requirements of all 


other Federal laws, executive orders, regulations and 
policies governing this program. 


oe es dae ace 


FORM SSA-96-BK (12-38) 
Destroy Prior Editions 
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PART IV 
ASSURANCES (Continued) 


PRIVACY ACT 


The Privacy Act of 1974 (5 U.S.C. 552a) gives itidtviduals tte 
right of access to information concerning themselves and provides 
a mechanism for correction or amendment of the records. The 
Privacy Act also provides for protection of information pertaining 
to an individual, but it does not prevent disclosure of such infor- 
mation if required to be released under the Freedom of Informa- 
tion Act. The Privacy Act requires that a Federal agency, advise 
each individual whom it asks to supply information of the author- 
ity which authorizes the solicitation, whether disclosure is volun- 
tary or mandatory, the principal purpose or purposes for which the 
information is intended to be used, the use outside the agency 
which may be made of the information, and the effects on the 
individual, if any, of not providing all or any part of the requested 
information. 


SSA is requesting the information called for in this application 
pursuant to its statutory authority for awarding grants. Provision 
of the information requested is entirely voluntary. The collection 
of this information is for the purpose of aiding in the review of 
applications prior to grant award decisions and for management of 
SSA programs. A lack of sufficient information may hinder SSA’s 
ability to review applications, monitor grantee performance, or 
perform overall management of grant programs. 


This information will be used within the Department of Health and 
Human Services, and may also be disclosed outside the Depart- 
ment as permitted by the Privacy Act, including disclosures to the 
public as required by the Freedom of Information Act, to the 
Congress, the National Archives, the Bureau of the Census, law 
enforcement agencies upon their request, the General Accounting 
Office, and pursuant to court order. It may also be disclosed 
outside the Department, if necessary, for the following purposes: 


1. To the cognizant audit agency for auditing. 
2. To the Department of Justice as required for litigation. 


3. To acongressional office from the record of an individual in 
the response to an inquiry from the congressional office 
made at the request of that individual. 


. To qualified experts not within the definition of Department 
employees as prescribed in the Department regulations (45 
CFR, Part 5b.2) for opinions as a part of the application 
review process. 


FORM SSA-96-BK (12-88) 
Destroy Prior Editions 


5. To a Federal agency, in response to its request, in connec- 
tion with the letting of a contract, or the issuance of a 
license, grant, or other benefit by the requesting agency, to 
the extent that the record is relevant and necessary to the 
requesting agency’s decision on the matter. 


. To individuals and organizations deemed qualifad by SSA 
to carry out specific research related to the review and award 
processes of SSA. 


. To organizations in the private sector with whom SSA has 
contracted for the purpose of collating, analyzing, aggregat- 
ing, or otherwise refining records in a system. Relevant 
records will be disclosed to such a contractor. The contrac- 
tor shall be required to maintain Privacy Act safeguards with 
respect to such records. 


. To the grantee institution relative to performance or admin- 
istration under the terms and conditions of the award. 


FREEDOM OF INFORMATION ACT 


The Freedom of Information Act and the associated Public Infor- 
mation Regulations (45 CFR Part 5) of the Department of Health 
and Human Services require the release of certain information 
regarding grants requested by any member of the public. The 
intended use of the information will not be a criterion for release. 
Grant applications and grant related reports are generally available 
for inspection and copying except that information considered to 
be an unwarranted invasion of personal privacy will not be dis- 
closed. For specific guidance on the availability of information, 
refer to 45 CFR Part 5. 


PUBLIC REPORTING BURDEN 


Public reporting: burden for this collection of information is esti- 
mated to average 14 hours per response, including the time for 
reviewing instructions, searching existing data sources, gathering 
and maintaining the data needed, arid completing and reviewing 
the collection of information. Send comments regarding this bur- 
den estimate or any other aspect of this collection of information, 
including suggestions for reducing this burden to the Social Secu- 
rity Administration ATTN: Reports Clearance Officer 1-A-21 
Operations Bldg., Baltimore, MD 21235 and to the Office of 
Information and Regulatory Affairs, Office of Management and 
Budget, Washington, DC 20503. 


Page IV.B. 
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APPLICATION CERTIFICATIONS 


To be completed by for-profit organizations only 
1. SMALL BUSINESS CERTIFICATION 


The applicant ( ) is, ( ).is not, a small business concern. A small 
business concern is defined’ as a béginess, including its affiliates, 
which is independently owned and operated, is not dominant in the field 
of operation and can further qualify under the criteria concerning number 
’ of employees, average annual receipts, or other criteria, as prescribed 
by the Small Business Administration. See Code of Federal Regulations, 
Title 13, Part 121, as amended, which contains detailed definitions and 
related procedures. 


2. MINORITY BUSINESS ENTERPRISE CERTIFICATION 


The applicant ( ) is, ( ) is not, a minority business enterprise. A 
minority business enterprise is defined as a business, at least 51 
percent of which is owned, controlled, and managed by minority group 
members who are citizens of the U.S. In case of a corporation, 51 
percent of all classes of voting stock of such corporations must be owned 
by an individual(s) determined to be minority. For the purpose of this 
definition, minority group members are Black Americans, Hispanic 
Americans, Native Americans (American Indians, Eskimos, Aleuts, or Native 
Hawaiians), Asian Pacific Americans (persons with origins from Japan, 
China, the Philippines, Vietnam, Korea, Samoa, Guam, U.S. Trust Territory 
of the Pacific Islands, Laos, Cambodia, or Taiwan) and members of other 
groups designated from time to time by the Small Business Administration 
according to the procedures set forth at 13 CFR Part 124.1. 


3. WOMAN-OWNED BUSINESS CERTIFICATION 


The applicant ( ) is, ( ) is not, a woman-owned business. A woman-owned 
business is a business which is, at least 51 percent owned, controlled, 
and operated by a woman or women. Controlled is defined as exercising 
the power to make policy decisions. Operated is defined as actively 
involved in the day-to-day management. 


Signature of Authorized Official 
Title: 


Date: 
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U.S. Department of Health and Human Services 


Certification Regarding 


Drug-Free Workplace Requirements 


Grantees Other Than Individuals 


By signing and/or submitting this application or grant agreement, the grantee is providing the certification 
set out below. 


This certification is required by regulations implementing the Drug-Free Workplace Act of 1988, 45 CFR 
Part 76, Subpart F. The regulations, published in the January 31, 1989 Federal Register, require certification 
by grantees that they will maintain a drug-free workplace. The certification set out below is a material repre- 
sentation of fact upon which reliance will be placed when HHS determines to award the grant. False certifica- 
tion or violation of the certification shall be grounds for suspension of payments, suspension or ter mination of 
grants, or governmentwide suspension or debarment. 


The grantee certifies that it will provide a drug-free workplace by: 

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensing, 
possession or use of a controlled substance is prohibited in the grantee’s workplace and specifying the ac- 
tions that will be taken against employees for violation of such prohibition; 


(b) Establishing a drug-free awareness program to inform employees about: 
(1) The dangers of drug abuse in the workplace; 
(2) The grantee’s policy of maintaining 2 drug-free workplace; 
(3) Any available drug counseling, rehabilitation, and employee assistance programs; and, 
(4) The penalties that may be imposed upon employees for drug abuse violations occurring in the 
workplace; 


(c) Making it a requirement that each employee to be engaged in the performance of the grant be given a 
copy of the statement required by paragraph (a); 


(d) Notifying the employee in the statement required by paragraph (a) that, as a condition of employment 
under the grant, the employee will: 
(1) Abide by the terms of the statement; and, 
(2) Notify the employer of any criminal drug statute conviction for a violation occurring in the 
workplace no later than five days after such conviction; 


(e) Notifying the agency within ten days after receiving notice under subparagraph (d)(2) from an 
employee or otherwise receiving actual notice of such conviction; 


(f) Taking one of the following actions, within 30 days of receiving notice under subparagraph (d)(2), with 
respect to any employee who is so convicted: 
(1) Taking appropriate personnel action against such an employee, up to and including termination; or 
(2) Requiring such employee to participate satisfactorily in a drug abuse assistance or rehabilitation 
program approved for such purposes by a Federal, State, or local health, law enforcement, or other ap- 
propriate agency; 


(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of 
paragraphs (a), (b), (c), (d), (e) and (f). 
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NOTICE 


GRANT FUNDS MAY NOT BE USED TO ATTEMPT TO 
INFLUENCE LEGISLATION PENDING BEFORE CONGRESS 


We direct the attention of potential HHS grantees to the fact that 

the following statutory provision (part of Sec. 407 of Pub. L. 95-480, 

92 Stat. 1589) has applied to the Department's appropriations beginning 
with those for fiscal year 1979 and that such a provision is likely to 

continue to apply to its appropriations: 


"No part of any appropriation contained in this Act shall be used to pay 
the salary or expenses of any grant or contract recipient or agent acting 
for such recipient to engage in any activity designed to influence 
legislation or appropriations pending before the Congress." 


This means that the cost of attempting to influence legislation pending 
before Congress may not be charged either as direct or indirect costs to 
any HHS grant awarded from funds subject to the provision. Attempting to 
influence legislation is commonly called lobbying. 


This notice concerns only the charging to HHS grants of certain costs. 
Nothing in this notice is intended in any way to inhibit or discourage 
any party from exercising its lawful rights to attempt to influence 
legislation pending before Congress as long as the costs are not charged 
to an HHS grant. 


Department of Health and Human Services 
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Certification Regarding Debarment, Suspension, and Other 
Responsibility Matters - Primary Covered Transactions 


Instructions for Certification 


By signing and submitting this proposal, the prospective 
primary participant is providing the certification set out 
below. 


The inability of a person to provide the certification 
required below will not necessarily result in denial of 
participation in this covered transaction. If necessary, 
the prospective participant shall submit an explanation of 
why it cannot provide the certification. The certification 
or explanation will be considered in connection with the 
Department of Health and Human Services’ (HHS) determination 
whether to enter into this transaction. However, failure of 
the prospective primary participant to furnish a 
certification or an explanation shall disqualify such person 
from participation in this transaction. 


The certification in this clause is a material 
representation of fact upon which reliance was placed when 
HHS determined to enter into this transaction. If it is 
later determined that the prospective primary participant 
knowingly rendered an erroneous certification, in addition 
to other remedies available to the Federal Government, HHS 
may terminate this transaction for cause or default. 


The prospective primary participant shall provide immediate 
written notice to the HHS agency to whom this proposal is 
submitted if at any time the prospective primary participant 
learns that its certification was erroneous when submitted 
or has become erroneous by reason of changed circumstances. 


The terms “covered transaction,” "debarred,"” “suspended,” 
“ineligible,” “lower tier covered transaction,” | 
“participant,” "person," "primary covered transaction," 
“principal,” “proposal,” and “voluntarily excluded," as used 
in this clause, have the meanings set out in the Definitions 
and Coverage sections of the rules implementing Executive 
Order 12549: 45 CFR Part 76. See the attached definitions. 


The prospective primary participant agrees by submitting 
this proposal that, should the proposed covered transaction 
be entered into, it shall not knowingly enter into any lower 
tier covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded. from 
participation in this covered transaction, unless authorized 
by HHS. 
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The prospective primary participant further agrees by 
submitting this proposal that it. will include the clause 
titled “Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - Lower Tier Covered 
Transactions," provided by HHS, without modification, in all 
lower tier covered transactiows and in all solicitations for 
lower tier covered transactions. 


A participant in a covered transaction-may rely upon a 
certification of a prospective participant in a lower tier 
covered transaction that it is not debarred, suspended, 
ineligible, or voluntarily excluded from the covered 
transaction, unless it knows that the certification is 
erroneous. A participant may decide the method and 
frequency by which it determines the eligibility of its 
principals. Each participant may, but is not required to, 
check the Nonprocurement List (of excluded parties). 


Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to 
render in good faith the certification required by this 
clause. The knowledge and information of a participant is 
not required to exceed that which is normally possessed by a 
prudent person in the ordinary course of business dealings. 


Except for transactions authorized under paragraph 6 of 
these instructions, if a participant in a covered 
transaction knowingly enters into a lower tier 

covered transaction with a person who is suspended, 
debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other 
remedies available to the Federal Government, HHS may 
terminate this transaction for cause or default. 


Certification Regarding Debarment, Suspension, and Other 
Responsibility Matters - Primary Covered Transactions 
(1) The prospective primary participant certifies to the best of 
its knowledge and belief, that it and its principals: 
(a) are not presently debarred, suspended, proposed for 


debarment, declared ineligible, or voluntarily excluded from 
covered transactions by any Federal department or agency; 
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(b) have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing a 
public (Federal, Staté,or local) transaction or contract under a 
public transaction; vidTetion ’®f Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, bribery, 
falsification or destruction of records, making false statements, 
or receiving stolen property; 


(c) are not presently indicted for otherwise criminally or 
Civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (1)(b) of this certification; and 


(d) have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 


(2) Where the prospective primary participant is unable to 

certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 

proposal. 
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Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion — Lower Tier Covered Transactions 


Instructions for Certification 


By signing and submitting this proposal, the prospective 
lower tier participant is providing the certification set 
out below. 


The certifigatigg in this clause is a material 
representation of fact upon which reliance was placed when 
this transaction was entered into. If it is later 
determined that the prospective lower tier participant 
knowingly rendered an erroneous certification, in addition 
to other remedies available to the Federal Government, the 
department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 


The prospective lower tier participant shall provide 
immediate written notice to the person to which this 
proposal is submitted if at any time the prospective lower 
tier participant learns that its certification was erroneous 
when submitted or has become erroneous by reason of changed 
circumstances. 


The terms “covered transaction," “debarred," “suspended,” 
“ineligible,” “lower tier covered transaction," 


“participant,” “person,” “primary covered transaction,” 
“principal,” “proposal,” and “voluntarily excluded,” as used 
in this clause, have the meanings set out in the Definitions 
and Coverage sections of rules implementing Executive Order 
12549: 45 CFR Part 76. You may contact the person to which 
this proposal is submitted for assistance in obtaining a 
copy of those regulations or the definitions. 


The prospective lower tier participant agrees by submitting 
this proposal that, should the proposed covered transaction 
be entered into, it shall not knowingly enter into any lower 
tier covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized 
by the department or agency with which this transaction 
originated. 
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The prospective lower tier partigipant further agrees by 
submitting this proposal that it Will include this clause 
titled “Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - Lower Tier Covered 
Transactions," without modification, in all lower tier 
covered transactions and in all solicitations for lower tier 
covered transactions. 


A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier 
covered transaction that it is not debarred, suspended, 
ineligible, or voluntarily excluded from the covered 
transaction, unless it knows that the certification is 
erroneous. A participant may decide the method and | 
frequency by which it determines the eligibility of its 
principals. Each participant may, but is not required to, 
check the Nonprocurement List (of excluded parties). 


Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to 
render in good faith the certification required by this 
clause. The knowledge and information of a participant is 
not required to exceed that which is normally possessed by a 
prudent person in the ordinary course of business dealings. 


Except for transactions authorized under paragraph 5 of 
these instructions, if a participant in a covered 
transaction knowingly enters into a lower tier covered 
transaction with a person who is suspended, debarred, 
ineligible, or voluntarily excluded from participation in 
this transaction, in addition to other remedies available to 
the Federal Government, the department or agency with which 
this transaction originated may pursue available remedies, 
including suspension and/or debarment. 


Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - Lower Tier 
Covered Transactions 


(1) The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals 
is presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participation 
in this transaction by any Federal department or agency. 


(2) Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 
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Definitions 


(From 45 CFR Part 76, Governmentwide 
Debarment and Suspension (Nonprocurement) ) 


Covered transaction. For purposes of these regulations, a 
covered transaction is a primary covered transaction or a lower 
tier covered transaction. Covered transactions at any tier need 
not involve the transfer of Federal funds. 


(i) Primary covered transaction. Except as noted in 


paragraph (a)(2) of this section, a primary covered transaction 
is any nonprocurement transaction between an agency and a person, 
regardless of type, including: grants, cooperative agreements, 
scholarships, fellowships, contracts of assistance, loans, loan 
guarantees, subsidies, insurance, payments for specified use, 
donation agreements and any other nonprocurement transactions 
between a Federal agency and a person. Primary covered 
transactions also include those transactions specially designated 
by the U.S. Department of Housing and Urban Development in such 
agency's regulations governing debarment and suspension. 


(ii) Lower tier covered transaction. A lower tier covered 
ee 
transaction is: 


(A). Any transaction between a participant and a person 
other than a procurement contract for goods or services, 
regardless of type, under a primary covered transaction. 


(B) Any procurement contract for goods or services between 
a participant and a person, regardless of type, expected to equal 
or exceed the Federal procurement small purchase threshold fixed 
at 10 U.S.C. Section 2304(g) and 41 U.S.C. Section 253(g) 
(currently $25,000) under a primary covered transaction. 


(C) Any procurement contract for goods or services between 
a participant and a person under a covered transaction, 
regardless of amount, under which that person will have a 
critical influence on or substantive control over that covered 
transaction. Such persons are: 

(1) Principal investigators. 

(2) Providers of federally-required audit services. 


(3) Researchers. 
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Debarment. An action taken by a debarring official in 
accordance with these regulations to exclude a person from 
participating in covered transactions. A person so excluded is 
“debarred." 


Ineligible. Excluded from participation in Federal 
nonprocurement programs pursuant to a determination of 
ineligibility under statutory, executive order, or regulatory 
authority, other than Executive Order 12549 and its agency 
implementing regulations;"for example, excluded pursuant to the 
Davis-Bacon Act and its implementing régulations, the equal 
employment opportunity acts and executive orders, or the 
environmental protection acts and executive orders. A person is 
ineligible where the determination of ineligibility affects such 
person's eligibility to participate in more than one covered 
transaction. 


Participant. Any person who submits a proposal for, enters 
into, or reasonably may be expected to enter into a covered 
transaction. This term also includes any person who acts on 
behalf of or is authorized to commit a participant in a covered 
transaction as an agent or representative of another participant. 


Person. Any individual, corporation, partnership, 
association, unit of government or legal entity, however 
organized, except: foreign governments or foreign governmental 
entities, public international organizations, foreign government 
owned (in whole or in part) or controlled entities, and entities 
consisting wholly or partially of foreign governments or foreign 
governmental entities. 


Principal. Officer, director, owner, partner, key employee, 
or other person within a participant with primary management or 
Supervisory responsibilities; or a person who has a critical 
influence on or substantive control over a covered transaction, 
whether or not employed by the participant. Persons who have a 
critical influence on or substantive control over a covered 
transaction are: 


(i) Principal investigators. 
(ii) Researchers. 


Proposal. A solicited or unsolicited bid, application, 
request, invitation to consider or similar communications by or 
on behalf of a person seeking to participate or to receive a 
benefit, directly or indirectly, in or under a covered 
transaction. 
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Suspension. An action taken by a suspending official in 
accordance with these regulations that immediately excludes a 
person from participating in covered transactions for a temporary 
period, pending completion of an investigation and such legal, 
debarment, Or Program Fraud Civil Remedies Act proceedings as may 
ensue. A person so excluded is “suspended.” 


Voluntary exclusion or voluhtarily excluded. A status of 
nonparticipation or limited participation in covered transactions 
assumed by a person pursuant to the terms of a settlement. 


[FR Doc. 89-7911 Filed 4-5-89; 8:45 am] 
BILLING CODE 4190-11-C 
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OFFICE OF PERSONNEL 
MANAGEMENT 


Federai Personnel Manual Letter 792- 
19, Establishing a Drug-Free Federal 
Workplace 


AGENCY: Office of Personnel 
Management. 


ACTION: Opportunity for comment. 


SuMMARY: The Office of Personnel 
Management publishes notice of its 
proposed Federal Personnel Manual 
Letter 792-19, Establishing a Drug-Free 
Federal Workplace, to afford interested 
parties the opportunity to comment 
thereon. 


DATE: Comments must be received on or 
before May 8, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Carrol Kinsey, (202) 632-5087. 


SUPPLEMENTARY INFORMATION: 
Executive Order 12564, A Drug-Free 
Federal Workplace, was issued on 
September 15, 1986, and required 
Executive branch agencies to develop 
plans for achieving drug-free 
workplaces. Pursuant to section 6{a){1) 
of that Order, OPM issued government- 
wide guidance to agencies regarding the 
implementation of the terms of the 
Order. On November 28, 1986, OPM 
issued Federal Personnel Manual (FPM) 
Letter 792-16, Establishing a Drug-Free 
Federal Workplace, to Executive branch 
agencies covered under the jurisdiction 
of Executive Order 12564. On March 9, 
1987, OPM issued FPM Letter 792-17, 
amending three provisions of FPM Letter 
792-16. On December 30, 1988, OPM 
issued FPM Letter 792-18, notifying 
agencies of actions they should take to 
bring their Drug-Free Workplace plans 
into compliance with section 628 of the 
Treasury, Postal, and General 
Government Appropriations Act of 1989, 
Pub. L. No. 100-440. 

These FPM Letters are advisory 
guidance for supervisors and personnel 
specialists to use as management tools 
and ordinarily would not be published 
under formal rulemaking procedures. 
The publication of the draft FPM Letter 
792-19 herein does not mean that OPM 
is embarking upon a formal rulemaking. 
It is simply affording interested parties 
the-epportunity to comment on the draft 
FPM Letter before its issuance. 

In preparing draft FPM Letter 792-19, 
OPM has consolidated all of the existing 
FPM Letters on the subject of a Drug- 
Free Federal Workplace in one issuance. 
This compilation was deemed necessary 
as a service to Federal agency officials 
and other interested parties and as an 
opportunity to update the original FPM 
Letter issued on November 28, 1986. 


FPM Letter 792-19 will supersede and 
replace FPM Letters 792-16, 792-17, and 
792-18 upon final issuance. After 
consideration of comments received, 
OPM will publish the FPM Letter in 
accordance with normal FPM issuance 
procedures. In addition, OPM will 
publish the final version of the FPM 
Letter in the Federal Register. 
Publication of this draft FPM Letter also 
complies with a court order entered in 
NTEU v. Reagan, Civ. No. 86-4058 (E.D. 
La.). 
Interested persons may contact Carrol 
Kinsey at (202) 632-5087 for additional 
information and may submit written 
comments within thirty days after date 
of publication to him at the Office of the 
General Counsel, Room 7353, Office of 
Personnel Management, 1900 E Street, 
NW., Washington, DC 20415. 


Summary of Draft FPM Letter 792-19 


Draft FPM Letter 792-19 is.a 
compilation and update of FPM Letters 
792-16, 792-17, and 792-18. It 
incorporates the text of the preceding 
FPM Letters and any amendments made 
necessary by subsequent legislation. 

FPM Letter 792-16 followed both the 
language of Executive Order 12564 and 
pre-existing law. The first section of the 
Letter discusses its purpose and states 
that the use of illegal drugs by Federal 
employees, whether on or off duty, 
cannot be tolerated and that the Federal 
government, as the nation’s largest 
employer, must be in the forefront of the 
national effort to eliminate illegal drugs 
from the American workplace. 

The Letter goes on to set forth agency 
responsibilities in drafting and’ ~ 
implementing drug-free Federal 
workplace plans.'Each agency head 
must, pursuant to the Executive order, 
develop a plan for achieving the 
objective of a drug-free workplace; 
which contains a policy statement, an 
Employee Assistance Program, 
supervisory training, provision for 
employee self-referral, and provisions 
for identifying illegal drug users 
(including drug testing). The head of 
each agency shall, pursuant to the 
Executive order, test employees in 
sensitive positions for the use of illegal 
drugs. The FPM Letter sets forth 
recommendations regarding how-- ~~~ 
agencies may carry out their drug testing 
programs and drug testing procedures in 
general. In addition, the Letter addresses 
the Executive order mandate that 
agencies are to maintain statistical ~ 
records on the number of employees and 
applicants tested and the number of 
confirmed positive test results, while 
removing personally identifying 
information from such records. The 
Letter also describes the role of the 
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Employee Assistance Program in a drug- 
free workplace program. 

Attached to the draft FPM Letter is a 
sample employee acknowledgement of 
notice of an agency's drug-free 
workplace program and a model 
Employee Assistance Program. 

FPM Letter 792-17 was issued on 
March 9, 1987, as a brief supplement to 
FPM Letter 792-16. The language 
contained in FPM Letter 792-17 that 
amended FPM Letter 792-16 has been 
incorporated into the basic test of the 
portion of draft FPM Letter 792-19 that 
was taken from FPM Letter 792-16. 

FPM Letter 792-18 was issued on 
December 30, 1988, as a notice to 
Federal agencies of the need to take 
action to bring their Drug-Free 
Workplace plans into compliance with a 
soon-to-be-effective provision of the 
Treasury, Postal, and General 
Government Appropriations Act of 1989, 
Public Law No. 100-440. The guidance 
contained therein has been incorporated 
into the draft FPM Letter for use by 
agencies that may be established in the 
future. 

Draft FPM Letter 792-19 also corrects 
typographical errors contained in FPM - 
Letter 792-16, 792-17, and: 792-18. 

Finally, provisions that have been 


“rendered obsolete or ineffective by 


either the passage of time or subsequent 
legislative enactments have also been 
amended or deleted, as appropriate. 


U.S. Office of Personnel Management. 
Constance Horner, 


[Proposal] FPM Letter 792-19 
Director. 


SUBJECT: Establishing a Drug-Free 
Federal-Workplace — 


Washington, DC 20415 


Heads of Departments and Independent 
Establishments: 


1. Purpose 

a. The use of illegal drugs by a 
significant proportion of the national 
workforce has major adverse effects on 
the welfare of all Americans, and results 
in billions of dollars of lost productivity 
each year. There is no reason.to believe 
that there is a greater incidence of 
illegal drug use in the Federal workforce 
than in the private workforce. However, 
as the Nation's largest employer, the 
Federal government and its two million 
civilian employees must be in the 
forefront of our national effort to 
eliminate illegal drugs from the 


. American-workplace. 


b. The use of illegal drugs by Federal 
employees, whether on or off the job, 
cannot be tolerated. Employees who use 
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illegal drugs have three to four times 
more accidents while at work. Federal 
workers have a right to a safe and 
secure workplace, and all American 
citizens, who daily depend on the work 
of the Federal government for their 
health, safety, and security, have a right 
to a reliable and productive civil 
service. Federal agencies must take 
action for the protection of individual 
drug users, their co-workers, and the 
society at large. In recognition of this, 
President Reagan, in Executive Order 
12564, set forth the policy of the United 
States Government to eliminate drug use 
from the Federal workplace. 

c. Agencies will establish a 
comprehensive drug prevention program 
which is humane, responsible, and 
effective. In recognition that employees 
who use drugs are, themselves, 
primarily responsible for changing their 
behavior, the program will include drug 
education and training, employee 
counseling and assistance, and 
voluntary drug testing. However, where 
appropriate, there will be mandatory 
drug testing and disciplinary action. 

d. This will be a balanced program 
which emphasizes offering a helping 
hand to employees who are using illegal 
drugs. At the same time, it must be clear 
to all that continued illegal drug use by 
employees will not be tolerated. 

e. Under the Executive order, OPM is 
directed to issue government-wide 
guidance to agencies on the 
implementation of the terms of the 
Order. 


2. Agency Responsibilities 


a. The head of each Executive agency 
shall develop a plan for achieving the 
objective of a drug-free workplace with 
due consideration of the rights of the 
government, and the employee. 
Agencies should make every reasonable 
effort to ensure workforce 
understanding of, and employee 
organization cooperation with, their 
drug prevention programs, 
Communications should emphasize the 
importance of the drug prevention 
program for agency mission and the 
community at large. Further, agencies 
should ensure that their drug prevention 
programs complement agency programs 
to deal with alcohol abuse and related 
employee problems. 

b. Each agency plan shall include: 

(1) A statement of policy setting forth 
the agency's expectations regarding 
drug use and the action to be 
anticipated in response to identified 

use; 

(2) Employee Assistance Program 
(EAP’s) with high level direction, 
emphasizing education, counseling, 
referral to rehabilitation, and 


coordination with available community 
resources; 

(3) Supervisory training to assist in 
identifying and addressing illegal drug 
use by agency employees (agencies may 
wish to include material on alcohol 
abuse in this training); 

(4) Provision for self-referral as well 
as supervisory referrals to counseling or 
treatment with maximum respect for 
individual confidentiality consistent 
with safety and security; and 

(5) Provision for identifying illegal 
drug users, including testing on a 
controlled and carefully monitored basis 
in accordance with E.O. 12564 and the 
guidance contained below. 

c. Agencies shall ensure that drug 
testing programs in existence as of 
September 15, 1986 are brought into 
conformance with E.O. 12564. 

d. Agencies should consult with the 
Attorney General regarding their drug 
testing programs, as provided by section 
6(b) of the Order. 


3. Agency Drug Testing Programs 


a. Comprehensive Testing for 
Employees in Sensitive Positions. In 
accordance with section 3(a) of 
Executive Order 12564, the head of each 
Executive agency shall establish a 
program to test for the use of illegal 
drugs by employees in sensitive 
positions. 

(1) For purposes of this program, the 
term “employee(s) in a sensitive 
position” refers to: 

i. An employee in a position that an 
agency head designates Special 
Sensitive, Critical-Sensitive, or 
Noncritical-sensitive under Chapter 731 
of the Federal Personnel Manual or an 
employee in a position that an agency 
head designates as sensitive in 
accordance with Executive Order No. 
10450, as amended; 

ii. An employee who has been granted 
access to classified information or may 
be granted access to classified 
information pursuant to a determination 
of trustworthiness by an agency head 
under section 4 of Executive Order No. 
12356; 

iii. Individuals serving under 
Presidential appointments; 

iv. Law enforcement officers as 
defined in 5 U.S.C. 8321(20); and 

v. Other positions that the agency 
head determines involves law 
enforcement, national security, the 
protection of life and property, public 
health or safety, or other functions 
requiring a high degree of trust and 
confidence. 

(2) The head of each agency has 
discretion to determine which sensitive 
positions for which comprehensive 
testing is authorized ought to.be subject 
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to such testing. This determination 
should be based on the nature of the 
agency's mission, its employees’ duties, 
the efficient use of agency resources, 
and the danger that could result from 
the failure of an employee to discharge 
his or her duties adequately. Thus, who 
will actually be tested is'a function of a 
two step analysis by the agency head. 

i. First, the criteria set forth in section 
7(d) of Executive Order 12564 must be 
applied to all employees in the agency 
to determine which employees fall into 
the “pool” of employees potentially 
subject to drug testing this is the pool of 
“employees in sensitive positions” as 
defined in the Executive order. While 
the definition of the pool of “employees 
in sensitive positions” is the same from 
agency to agency, the testing of all 
employees in that pool may be 
appropriate for some agencies and not 
for others depending upon the duties of 
the positions and the missions of the 
agencies. If an agency head decides not 
to test all employees in the pool, then a 
further determination must be made as 
outlined below. 

ii. Second, a determination must then 
be made from this pool as to which 
positions will actually be tested. For the 
sake of clarity within this guidance, this 
second group of positions is referred to 
as Testing Designated Positions (TDPs). 
Thus, an agency head may determine 
not to designate all sensitive positions 
as TDPs, but may limit testing to certain 
positions. For instance, this may include 
positions where national security 
considerations are present, as well as 
positions where there is a clear impact 
on public health or safety (e.g., air traffic 
controllers; operators of motor vehicles; 
medical, nursing, and related health care 
personnel) or positions relating to illegal 
drug control (e.g., law enforcement 
officers such as customs agents and 
drug enforcement agents). Other 
positions should be reviewed with 
particular care when one or more of the 
following are present as regular, 
recurring duties: operation or 
maintenance of any transportation, 
motor vehicle, aircraft, or heavy or other 
large mechanical or electrical 
equipment; work with explosive, toxic, 
radioactive, or other dangerous 
materials; work with fluids or gases 
under heat or pressure; work by 
employees uniquely positioned to 
exploit highly sensitive computer or 
financial data for financial gain. 

(3) When selecting TDPs, agencies 
should ensure that the selection process 
does not result in arbitrary, capricious, 
or discriminatory selections. Agencies 
must be.able to justify their selection of 
TDPs as a neutral application: of the 
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selection criteria set forth in section 
3(a)(2)(ii), above. Agencies are 
absolutely prohibited from selecting 
positions for drug testing on the basis of 
a desire to test particular individual 
employees. 

(4) Individuals in TDPs may be 
selected for comprehensive testing in a 
variety of ways. For example, their 
names or social security numbers may 
be selected randomly by es they 
may be selected according to their birth 
dates, or they may be selected by the 
first letter in their surnames. 

(5) Comprehensive testing may 
include unscheduled testing and random 
sampling of the employees within the 
group of TDPs. As an alternative to this 
method of selection, the head of an 
agency may, at his or her discretion, 
designate that all employees in TDPs 
shall be tested. 

5. Voluntary Testing. The head of 
each Executive agency shall establish a 
program for voluntary employee drug 
testing that allows employees to 
participate in the drug testing pro 
An agency should afford an lapaneine 
for any employee to step forward and be 
tested at a time determined by the 


agency. 

c. Reasonable Suspicion Testing. In 
addition to the testing outlined in 
subsections {a) and (b) of this section, 
the head of each Executive agency is 
authorized to test an employee when 
there is a reasonable suspicion that any 
employee uses illegal drugs. For the 
purposes of this program “reasonable 
suspicion” is an articulable belief that 
an employee uses illegal drugs drawn 
from specific and particularized facts 
and reasonable inferences from those 
facts. 

{1} Prompt supervisory training to 
assist in identifying and addressing 
illegal drug use by agency employees 
should be provided to supervisors as 
each agency develops and implements 
its agency program. Such training will 
make supervisors more sensitive to 
employee behavior and help supervisors 
recognize those facts that give rise to a 
reasonable suspicion. 

(2) “Reasonable suspicion” that an 
employee uses illegal drugs may be 
based upon, among other things: 

i. Observable phenomena, such as 
direct observation of drug use and/or 
the physical symptoms of being under 
the influences of a drug; 

ii. A pattern of abnormal conduct or 
erratic behavior; 

iii. Arrest or conviction for a drug 
related offense; or the identification of 
an employee as the focus of a criminal 
investigation into illegal drug 
possession, use, or trafficking; 


iv. Information provided either by 
reliable and credible sources or 
independently corroborated; or 

v. Newly discovered evidence that the 
employee has tampered with a previous 

test. 

(3) Where testing is conducted based 
on reasonable suspicion, each agency 
should promptly detail in writing the 
circumstances which formed the basis of 
its determination that reasonable 
suspicion exists to warrant the testing. 
Such documentation should be retained 
in the adverse action file compiled by 
the agency. 

d. Specific Condition Testing. The 
head of each agency is also authorized 
to test an employee for illegal drug use 
in an examination authorized by the 
agency regarding an accident or unsafe 
practice. 

e. Follow-up Testing. The head of 
each agency may also require agency- 
administered follow-up drug test 
or after counseling or rehabilitation for 
illegal drug use through an Employee 
Assistance Program. While follow-up 
testing may be undertaken as a part of 
counseling or rehabilitation under the 
Employee Assistance Program, only the 


positive results are obtained, to support 
an adverse action taken under section 
5(d)(2) of the Executive order. To insure 
its integrity, such agency-administered 
follow-up testing ought to be 
unannounced. 

f. Applicant Testing. The head of each 
Executive agency is authorized, but not 
required, to test any applicant for illegal 
drug use. Agency heads who choose to 
test applicants for illegal drug use have 
a variety of options. For example, 
depending on the mission of the agency, 
an agency may wish to test all 
applicants for employment. On the other 
hand, as agency may determine that it 
will limit applicant testing to applicants 
for TDPs. Where an applicant must 
submit to a physical examination as a 
condition of employment, an agency 
may wish to require a drug test as part 
of the physical examination procedures. 

(1) Agencies should include notice of 
drug testing on vacancy announcements 
for those positions where drug testing is 
required. A sample notice provision for 
vacancy announcements or other 
information about the position would 
read as follows: “All applicants for this 
position will be required to submit to a 
urinalysis for illegal drug use prior to 
appointment in the Federal service." 

(2) Where applicants are given 
preemployment physical examinations, 
drug testing may be performed as part of 
the physical examination procedures. 
Where no physical examinations are 


~ notice to all employees that a drug 
implemen’ 
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required, applicants should be contacted 
and directed to report to a designated 
contractor or agency facility for their 
drug test. Aside from the general notice 
of the drug-testing requirement in 
vacancy announcements, applicants 
should receive as little notice as 
possible of the actual date and time of 
their drug test. A urine specimen should 
be taken no more than forty-eight hours 
after the applicant is contacted to set up 
the drug testing. 

(3) In remote locations, applicants 
should be directed to report to the 
nearest contractor or agency facility. 
Agencies ought to provide for 
reimbursement to applicants for 
reasonable expenses incurred in travel 
to the drug testing facility. In extremely 
remote areas, the contractor may be 
required to travel periodically to the 
region to perform drug-testing of 
applicants. 

(4) All applicants with confirmed 
positive test results should be refused 
employment. 

g. Hardship Exemption. Agencies may 
choose to exempt certain positions from 
the drug testing program on the basis of 
hardship due to the remote location of 
the duty station of the positions, the 
unavailability of on-site testing 
personnel, or the lack of an appropriate 
site for test administration. Agencies 
should, however, use reasonable means 
to overcome such hardships. 


4. Drug Testing Procedures 


a. 60 Day General Notice to All 
Employees. (1) Agencies which have not 
yet implemented a drug testing program 
shall ensure that at least sixty days 
elapse between a general one-time 


testing program is being ted 
and the beginning of actual drug testing. 
Such notice should indicate the purpose 
of the drug testing program, the 
availability of counseling and 
rehabilitation assistance through the 
agency's Employee Assistance Program, 
when testing will commence, the general 
categories of employees to be tested, 
and the general parameters of testing. 
Agencies may decide to include with 
their notice a description of their drug 
program or a copy of the internal 
personnel rules establishing their 
program. 

(2) Agencies with drug testing 
programs already in place prior to 
issuance of Executive Order 12564 on 
September 15, 1986, are not required to 
stop testing and provide a 60 day notice 
period. 

(3) Any agency may take action as 
described in parts 3c and 3d. of this 
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letter without reference to the 60 day 
notice requirement. 

b. Special Notice to Covered 
Employees. Agencies should ensure a 
specific notice is given, in writing, to 
each employee in a TDP no later than 
thirty days before testing commences. 
We recommend that agencies obtain a 
written acknowledgement of receipt of 
the notice. A sample acknowledgement 
for agency consideration is provided as 
attachment 1 to this letter. The notice 
should contain the following 
information: 

(1) The reasons for the urinalysis test, 
consistent with agency policy 
formulated in accordance with sections 
1 and 3a. of this letter. 

(2) Notice of the opportunity for an 
employee to identify himself voluntarily 
as a user of illegal drugs willing to 
undertake counseling and, as necessary, 
rehabilitation, in which case 
disciplinary action is not required. 

(3) Assurance that the quality of 
testing procedures is tightly controlled, 
that the test used to confirm use of 
illegal drugs is highly reliable, and that 
test results will be handled with 
maximum respect for individual 
confidentiality, consistent with safety 
and security. 

(4) Notice of the opportunity and 
procedures for submitting supplemental 
medical documentation that may 
support a legitimate use for a specific 


(5) The circumstances under which 
testing may occur, consistent with the 
policy set forth in section 3 of this letter. 

(6) The consequences of a confirmed 
positive result or refusal to be tested, 
including disciplinary action. 

(7) The availability of drug abuse 
counseling and referral services, 
including the name and telephone 
number of the local Employee 
Assistance Program counselor. 

c. Notice to Employees Tested Under 
Specific Conditions. Employees being 
tested under conditions outlined in 
section 3c, 3d, and 3e will receive notice 
that includes information contained in 
section 4b., paragraphs (1), (3), (4), (6), 
and (7). 

d. Agency Response to Persons 
Refusing to Participate in a Required 
Drug Test. (1) To maintain the integrity 
of the testing and enforcement program, 
agencies should take disciplinary action 
to deal with employees who refuse to be 
tested. Such action may include, but is 
not necessarily limited to, removal of 
such employees as failing to meet a 
condition of employment. 

(2) Applicants who are not current 
employees and who refuse to be tested 
must be refused that employment. 


e. Technical Guidelines for Drug 
Testing. The Secretary of Health and 
Human Services, as directed by 
Executive Order No. 12564, issued 
Mandatory Scientific and Technical 
Guidelines for Federal Employee Drug 
Testing Programs. 53 FR 11970, April 11, 
1988. Agencies should conduct their drug 
testing programs in accordance with 
those scientific and technical guidelines. 

f. Confidentiality of EAP Treatment 
Records and Drug Test Results. Agency 

testing programs under E.O. 12564 
shall contain procedures to protect the 
confidentiality of (1) medical and 
rehabilitation records and (2) drug test 
results. These two classes of 
information are contained in different 
systems of records and are subject to 
different confidentiality requirements. 
However, both EAP treatment records 
and drug test results may be utilized in 
the program. Thus, both are discussed 
below. 

(1) Records of the identity, diagnosis, 
prognosis, or treatment of any patient 
which are maintained in connection 
with performance of a drug abuse 
prevention program conducted by a 
Federal agency must be kept 
confidential and may be disclosed only 
under limited circumstances and for 
specific purposes. Agencies may wish to 
refer to regulations issued by the 
Department of Health and Human 
Services (42 CFR 2.1, et seg. (1986)) on 
maintaining the confidentiality of 
treatment records. 

(2) Drug abuse treatment records may 
be disclosed without the consent of the 
patient only: 

i. To medical personnel to the extent 
necessary to meet a genuine medical 
emergency; 

ii. To qualified personnel for 
conducting scientific research, 
management audits, financial audits, or 
program evaluation, with all identifying 
information removed from the data; or 

iii. If authorized by an appropriate 
court order granted after application 
showing good cause. 

(3) Any other disclosure may be made 
only with the written consent of the 
patient, and only under the 
circumstances set out below. Such 
consensual disclosure may be made to 
the patient's employer for verification of 
treatment or a general evaluation of 
treatment progress. 

(4) Agency drug testing programs 
should include confidentiality 
protections consistent with the above 
requirements. These protections should 
extend to drug testing results made a 
part of treatment and rehabilitation 
records. 

(5) Accordingly, drug abuse treatment 
or rehabilitation records may not be 
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otherwise disclosed by agencies without 
the consent of the employee involved. A 
sample consent for release of patient 
information during and after treatment 
or rehabilitation and a sample release 
memorandum are included in 
attachments 2 and 3, respectively. Any 
disclosure without such consent is 
strictly prohibited. 

(6) As noted above, agencies will also 
obtain confirmed positive drug test 
results that are not part of treatment and 
rehabilitation records. As part of the 
drug testing procedure and in conformity 
with section 503 of the Supplemental 
Appropriations Act of 1987, Pub. L. 100- 
71, confirmed positive test results may 
only be released without employee 
consent to the agency's medical review 
official (as defined in the HHS 
guidelines), the administrator of the 
agency Employee Assistance Program 
(EAP), to the management official(s) 
empowered to recommend or take 
action and pursuant to the order of a 
court of component jurisdiction where 
required by the United States 
Government to defend against any 
challenge against any adverse personnel 
action. 

(7) Under the HHS Mandatory 
Scientific and Technical Guidelines for 
Federal Employee Drug Testing, after 
examination and verification by the 
medical review official, confirmed 
positive test results will be forwarded to 
the EAP program administrator and to 
the management official(s) empowered 
to recommend or take action. Drug test 
results should be protected under the 
provisions of the Privacy Act, 5 U.S.C. 
552a, et seq., and should not be released 
in violation of that Act. 

g. Privacy in Drug Testing. Agency 
drug testing procedures under E.O. 12564 
must allow individual privacy unless the 
agency has reason to believe that a 
particular individual may alter or 
substitute the specimen to be provided. 

(1) The sample shall be provided in a 
rest room stall or similar enclosure so 
that the employee is not being viewed 
while providing the sample. However, 
this requirement does not restrict the 
ability of the employer to control the 
test area and to take other actions to 
ensure that the employee does not 
substitute or tamper with the sample. 
For example, the employer may: (a) 
Control the test area to ensure that 
samples have not been hidden for 
substitution: (b) prohibit the carrying of 
bags, luggage, briefcases, or other 
containers into the test area; (c) prohibit 
the wearing of coats and/or jackets in 
the test area; (d) station a testing official 
in the rest room outside the stall where 
visual observation is not possible, but 
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where the official can monitor the 
setting for tampering; (e) examine the 
sample after it is provided for 
abnormalities in color, temperature, or 
other evidence that tampering may have 
occurred. Agencies should refer to the 
HHS Mandatory Scientific and 
Technical Guidelines for Federal 
Employee Drug Testing for more specific 
information on sample collection. 

(2) Generally, an employee or 
applicant may be required to provide a 
sample under observation only if there 
is reason to believe that the employee or 
applicant may alter or substitute the 
urine specimen. For example, employers 
may wish to require observation when 
facts and circumstances suggest that the 
person to be tested: (a) Is an illegal drug 
user; (b) is under the influence of drugs 
at the time of the test; (c}) has previously 
been confirmed by the agency to be an 
illegal drug user; (d) is seen to have 
equipment or implements used to tamper 
with urine samples; (e) has recently 
been determined to have tampered with 
a sample. 


5. Agency Action Upon Finding that an 
Employee Uses Hlegal Drugs 

a. Drug Use Determination. The 
determination that an employee has 
used illegal drugs may be made on the 
basis of direct observation, a criminal 
conviction, confirmed positive results of 
the agency’s drug testing program, the 
employee’s own admission, or other 
appropriate administrative 
determinations. 

b. Mandatory Removal from Sensitive 
Positions. While removal of an 
employee confirmed to have used illegal 
drugs is authorized under the Executive 
order, initiation of an action to remove 
the employee from the Federal service is 
required after a second determination 
that the employee uses illegal drugs. 
Sections 5(b) and 5{d), respectively, of 
Executive Order 12564. If occupying a 
sensitive position, the employee must 
not be allowed to remain on duty status 
in that position. Section 5{c) of 
Executive Order 12564. Removal of a 
sensitive employee determined to use 
illegal drugs may be necessary if there 
are no non-sensitive positions of which 
the employee may be transferred in the 
agency, unless the agency head 
determines that maintaining the 
employee in the sensitive position would 
not pose a danger to public health or 
safety or the national security. 

c. Mandatory EAP Referral. Upon 
reaching a finding that an employee 
uses illegal drugs, agencies will refer the 
employee to an Employee Assistance 
Program and give the employee an 
opportunity to undertake rehabilitation. 
Section S{a) of Executive Order 12564. 


While agencies should provide 
reasonable assistance te employees who 
demonstrate a desire to become drug- 
free, the ultimate responsibility to be 
drug-free rests with the individual 
employee. 

d. Discretionary Disciplinary Actions. 
Upon the first confirmed determination 
that an employee uses illegal drugs, 
there is a range of disciplinary actions 
available to an agency, from a written 
reprimand to removal. Except for 
employees who voluntarily identify 
themselves as users of illegal drugs, 
obtain appropriate counseling and 
rehabilitation, and thereafter refrain 
from illegal drug use, agencies are 
required to initiate some disciplinary 
action against employees who are found 
to be illegal drugs. Section 5(b) of 
Executive Order 12564. Agencies have 
discretion in deciding what disciplinary 
measures to initiate, consistent with the 
requirements of the Civil Service Reform 
Act and other appropriate factors. 
Among the disciplinary measures 
available to agencies are the following: 

(1) Reprimanding the employee in 
writing. 

(2) Placing the employee in an 
enforced leave status, consistent with 
the procedural requirements of 5 CFR 
752.203 or 752.404 as appropriate. 

(3) Suspending the employee for 
fourteen days or less consistent with the 
procedural requirements of 5 CFR 
752.203. 

(4) Suspending the employee for 15 
days or more consistent with the 
procedural requirements of 5 CFR 
752.404. 

(5) Suspending the employee, 
consistent with the procedural 
requirements in 5 CFR 752.404, until 
such time as he or she successfully 
completes counseling or rehabilitation 
or until the agency determines that 
action other than suspension is more 
appropriate to the individual situation. 

(6) Removing the employee from 
Federal service, consistent with the 
procedural requirements of 5 CFR 
752.404, for: confirmed illicit use of an 
illegal drug; refusal to take a drug test 
authorized by E.O. 12564; refusal to 
obtain or successfully complete 
counseling or rehabilition as required by 
the Executive order; or once having 
completed counseling or rehabilitation, 
failing to refrain from illegal drug use. 

(7) Initiating action to separate the 
employee from Federal service is 
mandatory upon a second confirmed 
finding of illegal drug use. Section 5{c} of 
Executive Order 12564. 

e. Preponderance of Evidence 
Requirement. Agencies are reminded 
that any action, including removal, 
taken against an employee under Title 5 
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United States Code, Chapter 75, must be 
supported by a preponderance of the 
evidence. Care should be taken in the 
conduct of tests and the handling of 
testing samples to ensure that 
requirements of evidentiary proof may 
bemet. _ 
6. Statistical Reporting 

Agencies shall keep statistical records 
on: (1) The number of employees tested 
and the number of employees with 
confirmed positive tests; and (2) the 
number of applicants tested and the 
number of applicants with confirmed 
positive tests. Personally identifying 
information in these statistical records 
is strictly prohibited. The HHS 
Mandatory Scientific and Technical 
Guidelines for Federal Employee Drug 
Testing contain additional requirements 
for statistical reporting. 


7. Employee Counseling and Assistance 


a. Program Requirement. Federal 
agencies are required by Public Law 92- 
255, as amended; Public Law 99-570; and 
by 5 CFR Part 792 to establish programs 
for appropriate prevention, treatment 
and rehabilitation of Federal civilian 
employees with drug abuse problems. 
Agencies are authorized to establish 
Employee Assistance Programs to meet 
this mandate. 

b. EAP Requirement. Executive Order 
12564 identifies Employee Assistance 
Programs as an essential element to an 
agency's plan to achieve a drug-free 
workforce, and explicitly states that 
agencies shall refer all employees found 
to be using illegal drugs to their 
Employee Assistance Programs for 
assessment, counseling, and referral for 
treatment or rehabilitation as 
appropriate. 

c. EAP Role. Employee Assistance 
Programs play an important role in 
identifying and resolving employee 
substance abuse by: demonstrating the 
agency's commitment to eliminating 
illegal drug use; providing employees an 
opportunity, with appropriate 
assistance, to discontinue their drug 
abuse; providing educational materials 
to managers, supervisors and employees 
on drug abuse issues; assisting 
supervisors in confronting employees 
who have performance and/or conduct 
problems which may be based in 
substance abuse; assessing employee- 
client problems and making referrals to 
appropriate treatment and rehabilitation 
facilities; and following up with 
individuals during the rehabilitation 
period to track their progress and 
encourage successful completion of the 


program. 
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d, EAP Elements. \n keeping with 
Executive Order 12564, agencies should 
ensure that: 

(1) EAP’s are available to all 
employees, including those located 
outside of the Washington metropolitan 
area and major regional cities. Agencies 
are encouraged to explore a variety of 

“means for meeting this requirement, 
including private contractors and 
cooperative arrangements with other 
Federal agencies, State and local 
governments, and non-profit 
organizations. 

(2) At sites where it is not feasible to 
establish a continuing EAP, agencies 
should arrange for employee access on a 
“needs” basis to comparable local 
resources or, through travel or private 
telephone calls, to services of 
established EAP’s in other locations. 

(3) EAP’s, whether in-house or 
operated through contract, are 
adequately staffed with fully qualified 
individuals who can: 

i. Provide co ing and assistance 
to employees who self-refer for 
treatment or whose drug tests have been 
confirmed positive, and monitor the 
employees’ progress through treatment 
and rehabilitation; 

ii. Provide needed education and 
training to all levels of the organization 
on types and effects of drugs, symptoms 


of drug use and its impact on 
performance and conduct, relationship 


of the employee assistance program 
with the drug testing program, and 
related treatment, rehabilitation, and 
confidentiality issues; 

iii. Ensure that the confidentiality of 
test results and related medical and 
rehabilitation records are maintained in 
accordance with the specific 
requirements contained in Public Laws 
92-255 and 93-282, with regulations 
published in 42 CFR Part 2, and with 
guidance contained in section 4 of this 
Letter. — 

(4) Adequate treatment resources 
have been identified in the community 
in order to facilitate referral of drug 
abuse clients. 

(5) All employees in the agency are 


informed about the EAP and its services. 


(6) The Employee Assistance Program 
plays an appropriate role in the 
development and implementation of the 
agency's Drug-Free Workplace program. 
EAP'’s should not be involved in the 
collection of urine samples or the initial 
reporting of the results of drug tests, but 
rather be a critical component in the 
agency's efforts to counsel and 
rehabilitate drug-abusing employees, as 
well as in educating the workforce on 
drug abuse and its symptoms. 

e. Further EAP Assistance. {1} 


Attachment 4 provides a list of consortia 
throughout the United States. Agencies 
wishing to join an existing consortium 
should contact the individual listed 
regarding that possibility. 

(2) Attachment 5 provides the names 
and addresses of agencies and 
organizations which can be contacted 
regarding treatment facilities and 
education materials throughout the U.S. 

{3) The Model Employee Assistance 
Program provided as attachment 6 
addresses those functions we consider 
essential for an EAP to provide in 
support of the President's drug-free 
workplace initiative. It should be of use 
to agencies in developing new EAP’s 
and in assessing the adequacy of 
existing programs. OPM's Employee 
Health Services Branch {Tel. (FTS/202) 
632-5558) is available for technical 
assistance on these provisions. 


8. Compliance With Section 628 of the 
Treasury, Postal, and General 
Government Appropriations Act of 1989 


a. Background Information. On 
September 22, 1988, President Reagan 
signed into law the Treasury, Postal, and 
General Government Appropriations 
Act of 1989, Public Law No. 100-440. 
Section 628 sets forth drug-free 
workplace requirements for Federal 
departments, agencies, and 
instrumentalities. Section 8131(c) of the 
Defense Appropriations Act (Pub. L. No. 
100-463), which was signed into law on 
October 1, 1988, extended the effective 
date of section 628 until January 16, 
1989. 


5. Basic provision. Section 628 
provides that: 

No department, agency, or 
instrumentality of the United States 
receiving appropriated funds under this 
Act for fiscal year 1989, or under any 
other Act appropriating funds for fiscal 
year 1989, shall obligate or expend such 
funds unless such department, agency, 
or instrumentality has in place, and will 
continue to administer in good faith, a 
written policy designed to ensure that 
all of its workplaces are free from the 
illegal use, possession, or distribution of 
controlled substances, {as defined in the 
Controlled Substances Act) by the 
officers and employees of such 
department, agency, or instrumentality. 

c. Relationship to Executive Order 

2564. Executive Order (E.O.) 12564, 
dated September 15, 1986, required 
agencies to adopt drug-free workplace 
plans prohibiting the “use” of controlled 
substances contained in Schedules I and 
Il, as defined in 21 U.S.C. 802(6) and 
listed in Part B, Subchapter 13 of that 
Title. In order to comply with section 
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628, agencies may modity their drug-free 
workplace plans to cover (i) 
“possession, or distribution,” in addition 
to “use,” and (ii) controlled substances 
contained in Schedules III through V, in 
addition to Schedules 1 and IL. 

d. Limitation. The inclusion of all 
controlled substances among the scope 
of drugs covered under a drug-free 
workplace plan does not license to test 
for drugs other than Schedules I and 1 
controlied substances now avthorized 
{such as marijuana, opiates, cocaine, 
phenyclidine, and amphetamines). 

e. Agency Responsibilities. (1) 
Agencies which were covered by section 
628 are required to comply with its 
provisions by January 16, 1989. All 
agencies which are covered by E.O. 
12564 are included within the scope of 
section 628; however, the scope of 
section 628 is broader than E.O. 12564. If 
agency personnel are not sure whether 
or not an agency it covered by section 
628, they should consult with their 
agency General Counsel. 

(2) If an agency or instrumentality is 
in the Executive Branch, and is not 
covered by E.O. 12564, but it is now 
required to produce and administer a 
written policy to satisfy the provisions 
of section 628, the agency or 
instrumentality may wish to develop its 
policy in conformity with E.O. 12564, the 
Department of Health and Human 
Services (HHS) Scientific and Technical 
Guidelines, and this FPM Letter. 
Although an agency is not required by 
section 628 to follow the above 
mentioned guidelines and the Executive 
order, it is recommended that agencies 
do so in order to help their written 
policies be legally sustained. 

(3) Agencies which wish to implement 
section 628 by amending their existing 
drug-free workplace plans may do so by 
adopting the appendix to this FPM 
Letter as an appendix to their plan. 
Agencies are not required to submit this 
amendment to HHS for certification or 
approval. 

(4) Agencies which have already 
submitted their drug-free workplace 
plans to HHS for certification are not 
required to re-submit plans to HHS 
which have been amended to 
incorporate the provisions of section 
628. 

f. Agency Compliance. Agencies or 
instrumentalities failing to comply with 
section 628 by January 16, 1989, may be 
in violation of the Anti-deficiency Act. 
Agencies or instrumentalities which 
anticipate problems with compliance 
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should immediately consult with their 
General Counsel. 

Constance Horner, 

Director. 

Appendix 

1. The (agency name) hereby adopts 
the following amendments to the Drug- 
Free Workplace plan referenced and 
attached. 

a. The following language is adopted 
as a free standing paragraph at the end 
of the section in the plan entitled 
“policy” or “statement of policy”: 

It is (agency name) policy that its 
workplace be free from the illegal use, 
possession, or distribution of controlled 
substances, (as specified in Schedules I 
through V, as defined in 21 U.S.C. 802(6) 
and listed in Part B, Subchapter 13 of 
that Title) by the officers and employees 
of (agency name). The possession and 
distribution of controlled substances 
will be dealt with promptly in 
accordance with legal and 
administrative disciplinary procedures. 
However, the policy’s primary goal is to 
ensure that illegal drug use is eliminated 
and that the (agency name) workplace 
be safe, healthful, productive, and 
secure. 

b. In any references to grounds for 
“reasonable suspicion testing”, the term 
“trafficking” shall also mean 
“distribution”. 

c. In addition to all grounds contained 
in this plan, there shall be grounds for 
reasonable suspicion testing of an 
employee if the employee is the focus of 
a criminal investigation into the illegal 
use, possession, or distribution of 
controlled substances. 

d. Where authorities and guidance are 
cited in the plan as references, the 
following authority and guidance are 
added: 

(i) Authority: Section 628 of the 
Treasury, Postal Service, and General 
Government Appropriations Act of 1989, 
Pub. L. 100-440, as amended. 

(ii) Guidance: Office of Personnel 
Management (OPM) Federal Personnel 
Manual (FPM) Letter 792-18, December 
30, 1988, setting forth guidelines to 
agencies, departments, and 
instrumentalities in establishing a drug- 
free workplace pursuant to Pub. L. 100- 
440. 


2. This amendment is effective upon 
the signature of the agency head or the 
senior management official authorized 
to sign for the agency head. 


Date 


Agency Head or Senior Management Official 


Attachment 1 to FPM Letter 792-16 
Sample 
[Agency Name] 


Acknowledgement of Notice to 
Employees Whose Position is 
Designated Sensitive for Drug Testing 
Purposes 


I acknowledge receiving notice of the 
establishment of [agency name]’s 
employee drug testing program. I 
understand that I may be selected for 
screening by urinalysis testing for the 
presence of controlled substances. I 
understand that a confirmed positive 
result of that testing or refusal to submit 
to testing may result in disciplinary 
action up to and including dismissal 
from the Federal service. 

I have read the notice announcing the 
establishment of an employee drug 


testing program. 

Printed or Typed Name 

Signature of Employee 

Date 

Attachment 2 to FPM Letter 792-16 
Sample 


Consent for Release of Patient 
Information During or After Treatment 
or Rehabilitation 


I, (Employee/Patient name) 
hereby consent to the 

disclosure of information concerning my 
progress in terminating illegal drug use. I 
authorize the (Treatment/Rehabilitation 
Facility) to disclose that 
information to (Name) 
director of the Employee Assistance 
Program at (Name of Agency) 
—__________ and to (Name of 
supervisor) my supervisor 
and to the agency Medical Review 
Official for drug use monitoring under 
Executive Order 12564, which provides 
for a drug-free Federal workplace. 


CURRENT OPERATING CONSORTIA 
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I understand that this consent is 
subject to revocation at any time, except 
to the extent that action has been taken 
in reliance thereon, and that it will 
expire without express revocation upon 


(date, event, condition.) 

This consent to disclose the above- 
described treatment records was freely 
given, without reservation, for the 
purpose set out above. 


(Signature of employee/patient) 


(Date on which consent is signed) 


Clause for Use if Employee Is a Minor 
Or Legally Incompetent 


I, (Name) the [parent/ 
legal guardian or personal legal 
representative] of the above named 
employee/patient, hereby consent to the 
aforementioned release of information 
on his/her behalf. 


(Signature) 


(Date) 

Attachment 3 to FPM Letter 792-16 
Sample 

Release Memorandum 


Subject: Release of Patient Information 

From: [Program making the disclosure.] 

To: [Name or title of the person or 
organization to which the disclosure 
is to be made.] 

In accordance with the attached 
“Consent for Release of Patient 
Information,” we have released 
information to you on [Patient’s name]. 

This information has been disclosed 
to you from records whose 
confidentiality is protected by Federal 
law. See 42 U.S.C. 290ee-3. Federal 
regulations, at 42 CFR Part 2, prohibit 
you from making any further disclosure 
of it without the specific written consent 
of the person to whom it pertains, or as 
otherwise permitted by those 
regulations. A general authorization for 
the release of medical or other 
information is NOT sufficient for this 
purpose. 

(Note: This memorandum is substantially the 
same as the one appearing in Appendix D of 
FPM Supplement 792-2.) 
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CURRENT OPERATING CONSORTIA—Continued 


RESOURCES AND INFORMATION ON DRUG-FREE WORKPLACE 


Federal Government Organizations 


Oe 
National institute on Drug Abuse (NIDA), National 
and Drug 


NIDA Drug Treatment Hotline, Tollfree 1 (800) 662-HELP, Monday-Friday 
{9:00 am.-3:00 a.m.), Saturday-Sunday (Noon-3:00 a.m.), eastem time. 


ton, D.C. 20415 (FTS/202) 632-5558. 
State Alcohol and Drug Abuse 


Resources Available 


House for Alcohol Se ee ee a 


Clearing 
Information, P.O. Box 2345, Rockville, MD 20852 (301) 468-2600. 


posters, re- 


Spanish language publications are also available as well as video materials for 


foan. 
Provides confidential drug treatment information and referral services to local 
facilities for callers who are drug users or who are concerned about 


a drug user. Open 7 days per week. 


Employee Relations Division, U.S. Office Responsible for policy and technical guidance and assistance to Federal agen- 
1900 “E” Street, N.W., Room 7412, Washing- _cies on the design and operation of Employee Assistance Programs. 


Programs: 
‘You may wish to contact your state alcohol and drug abuse director to learn more about programs and resources in your area. 


Association of 


Administrators 
holism (ALMACA), 1800 North Kent Street, Suite No. 907, Arlington, VA 


22209 (703) 522-6144. 
Setf-Help Groups: 


and. Consuitants on Alco- 
Employee 


for a nominal fee. 


Ne es 
Assistance Programs (EAP) 


field. Operates a 


a comprehensive re- 
source center on EAP issues, including computer searches, which are available 


based self help groups such as Alcoholics Anonymous, AlAnon, Alateen, Narcotics Anonymous, Cocaine Anonymous, etc., are listed in the white 


Community 
pages of the telephone 


Attachment 6 to FPM Letter 792-16 


Model Employee Assistance Program in 
Support of a Drug-Free Workplace 

1. Purpose. To implement fully an 
effective Employee Assistance Program 
(EAP) within (agency) which provides 
short term counseling and referral 
services to employees with drug 
problems. This is in keeping with the 
President's policy, set forth in Executive 
Order 12564, to eliminate drug use from 
the Federal workplace and to offer an 
opportunity for rehabilitation to users of 
illegal drugs. This model is intended to 
supplement ongoing employee 
assistance programs which, in addition 
to drug abuse, address alcohol abuse 
and other a problems. 

2. Background. Public Law 92-255, as 
amended, requires Federal agencies to 
develop and maintain appropriate 
prevention, treatment and rehabilitation 
programs and services for drug abuse 
among Federal employees. Regulations 
implementing requirement are 
contained in Title 5, Code of Federal 
Regulations (CFR) Part 792. Guidance is 
further provided in Subchapters 5 and 6 


of Federal Personnel Manual (FPM) 
Chapter 792, and FPM Supplement 792- 
2. Executive Order 12564 of September 
15, 1986, established further 
requirements for agencies and 
employees in order to obtain a drug-free 
Federal workplace. On October 27, 1986, 
the President signed into law the 
Omnibus Drug Enforcement, Education, 
and Control Act of 1986, P.L. 99-570. 
That law reiterates Congressional 
concern about the prevention of illegal 
drug use and the treatment of Federal 
employees who use drugs. 

3. Objective. The objective of the EAP 
is to assist employees with drug 
problems to find treatment, to follow up 
with them during recovery and 
rehabilitation, and to help them remain 


drug free. 

4. Policy. A. As an employer, the 
(agency) is concerned with the 
being of its employees, the maintenance 
of workforce productivity, and the 
preservation of a safe and secure 
workplace. The use of illegal drugs by 
(agency) employees, whether on or off 
the job, is inconsistent with these goals 
and will not be tolerated. 


B. The (agency) stands — to assist 

employees in becoming drug free. 

C. Employees who are users of illegal 
drugs are encouraged to seek counseling 
and other appropriate assistance 
voluntarily, including that available 
through the (agency's) Employee 
Assistance Program. 

D. The confidential nature of client 
records will be safeguarded and only 
disclosed in accordance with the 
confidentiality provisions of Title 42 
CFR, Part 2. 

E. To the extent feasible, program 
services will be provided to family 
members dealing with the drug problem 
of an employee, or to an employee 
dealing with the drug problem of a 
family member. 

5. Program Responsibilities.—A. 
Agency Employee Assistance Program 
Administrator. The Employee 
Assistance Program Administrator has 
the lead role in ensuring that the 
(agency's) EAP program meets the 
requirements of E.O. 12564, and is 
responsibte for the development, 
implementation and review of the 
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agency EAP. In addition to supervising 
the headquarters EAP Coordinator and 
counselor(s), the Administrator will 
provide advice and assistance in 
establishing field office EAP’s. The EAP 
Administrator will advise agency 
components on the submission of annual 
statistical reports and will prepare 
consolidated reports on the agency's 
EAP activity for submission to the 
Office of Personnel Management on a 
fiscal year basis. 

B. Employee Assistance Program 
Coordinators. (1) The Employee 
Assistance Program Coordinator has 
responsibility for implementing and 
operating the EAP within an agency 
component, such as the Headquarters 
office or a field installation. More than 
one coordinator may be deemed 
necessary, depending on the size of the 
assigned component. Where the EAP 
services are contracted out, the 
coordinator has responsibility for 
monitoring the contractor performance 
and verifying services rendered within 
(agency). The person(s) selected for such 
assignments will be allotted sufficient 
official time to: 

(a) Implement effectively the agency 
employee assistance policy and program 
as well as to assist in the development 
and implementation of the agency drug 
testing program as it relates to the 
counseling and rehabilitation of drug- 
abusing employees; 

(b) Determine appropriate supervisory 
training and other activities needed to 
educate and inform the-workforce about 
drugs and symptoms of drug abuse; 

(c) Develop and maintain counseling 
capability (through personnel, medical, 
or other counseling resource, including 
contracting out); 

(d) Establish liaison with community 
education, treatment and rehabilitation 
facilities; and, 

(e) Evaluate the program and report to 
management on results and 
effectiveness. 

C. Employee Assistance Counselors. 
(1) In some instances, the EAP 
Coordinator may have the necessary 
skills, time and motivation to function as 
the Employee Assistance Counselor. 
The Employee Assistance Counselor 
serves as the initial point of contact for 
employees who ask or are referred for 
counseling, and will be allotted 
sufficient official time to implement the 
program effectively. At a minimum, 
persons designated as Employee 
Assistance Counselors should be, or 
provisions should be made for them to 


(a) Familiar with the provisions of 
Executive Order 12564, “Drug-Free 
Federal Workplace” and Federal 
Personnel: Manual Letter 792-16, 


“Establishing a Drug-Free Federal 
Workplace”. 

(b) Trained in: 

—Counseling employees in the 
occupational setting, 

—Identification of drug abuse, and, 

—Administering the Employee 
Assistance Program. 

(c) Able to communicate effectively 
with employees, supervisors and 
managers concerning drug use and its 
symptoms and consequences. 

(d) Knowledgeable about community 
resources for treatment and 
rehabilitation of drug users, including 
information on fees and payment 
schedules. 

(e) Able to discuss drug treatment and 
rehabilitation insurance coverage 
available to employees through the 
Federal Employee Health Benefits 
Program. 

(f)} Able to distinguish the occasional 
user from the addicted user and to 
suggest the appropriate treatment based 
on that information (e.g., after hours 
attendance at Narcotics Anonymous 
meetings to significant medical 
assistance). 

(g) Able to provide training and 
education on drug abuse to employees, 
supervisors, union representatives, etc. 

(2) In offices where counseling staff is 
not available within the agency, 
reasonable efforts should be made to 
provide employees with access to a 
qualified counselor outside of the 
agency. This may include authorizing 
official time for the employee to visit or 
be visited by a counselor personally, or 
other steps which may be appropriate. 

(3) For employees referred as a result 
of drug-testing, counselors should 
document the treatment plan prescribed. 
Signature of this document by both the 
counselor and client will ensure mutual 
understanding of the treatment plan and 
the consequences of failure to remain 
drug free. 

(4) In order for the counselor to be 
viewed as the source of assistance and 
understanding for employees, the 
person(s) performing these functions 
should not be involved in the actual 
drug testing of employees. 

D. Employee's Role. All employees 
are encouraged to enhance their drug 
awareness through educational 
opportunities afforded by the EAP or the 
community at large. Employees who are 
illegal drug users are encouraged to seek 
counseling assistance voluntarily. 
Employees found to be users of illegal 
drugs are required to accept referral to 
the EAP and are urged to cooperate with 
medical treatment and/or rehabilitation 
programs that are indicated. 

E. Medical Personnel. (1) Employee 
health units provide emergency 
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diagnoses and first treatment of injury 
or illness of employees during duty 
hours. Where indicated, the employee 
should be further referred to a private 
physician or community health service. 
If such cases ultimately are determined 
to have stemmed from abuse of drugs. 
medical personnel should discuss the 
facts of the situation with the supervisor 
and the employee and refer the 
employee for counseling. A close 
working relationship with the EAP 
Counselor(s) is essential for program 
success. The Health Unit staff is 
available for consultation with and 
assistance to personnel assigned EAP 
responsibilities. 

(2) Where such facilities do not exist, 
these services are provided whenever 
possible through existing occupational 
health facilities and/or community 
physicians or clinics. 

6. Training and Education—A. 
Supervisory training. Employee 
counselors will conduct or otherwise 
provide training sessions for agency 
supervisors on the handling of problems 
of substance abuse. Appropriate topics 
include: 

(1) Drug awareness and symptoms of 
drug use. 

(2) Recommended methods for dealing 
with the suspected or identified drug 
user. 

(3) Supervisory responsibilities under 
E.O. 12564. 

(4) Confrontation and referral . 
techniques. 

(5) Explanation of the (agency) 
employee assistance program and its 
relationship with the (agency) drug 
testing program. 

(6) General principles of rehabilitation 
including techniques for supervisors to 
assist employees in returning to the 
worksite, given specific (agency) needs 
and requirements. 

(7) Personnel management issues {e.g., 
relationship of this program to 
performance appraisal and disciplinary 
programs; leave usage; and, supervisory 
notes and documentation). 

B. Employee education. The Employee 
Assistance Coordinator will ensure that 
employee seminars on topics dealing 
with drug use are provided pericdically. 
Managers and supervisors shall 
encourage employee attendance at these 
seminars and provide other appropriate 
support. On a continuing basis, 
educational materials and information 
on drug abuse will be available to 
individual employees. 

7. Publicity of EAP to employees. A. 
The policy and program will be made 
known to all (agency) employees. All 
new employees will be informed of the 
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services available under this program as 
they enter on duty. 

B. The names and locations of 
Employee Assistance Counselor(s) 
should be listed in telephone directories 
and displayed on employee bulletin 
boards. 

C. Periodic employee memoranda and 
other appropriate publications should be 
used to keep employees informed of 
EAP services. 

8. Short-term Counseling and Referral. 
A. Referrals to the Employee Assistance 
Program are for the purposes of 
identifying the problem, referring the 
employee to the appropriate treatment 
resource in the community and 
following up with the employee during 
recovery and rehabilitation. 

B. Voluntary referrals, or self 
referrals, are to be encouraged 
throughout EAP materials. 

CG. In the case of a management 
referral as a result of a positive drug 
screen, the employee assistance staff 
will interview and/or consult with 
supervisors and management officials, 
as requested, and provide them with 
guidance on how to refer the drug 
abusing employee to the assistance 
program. Once the referral is made, and 
the employee agrees to the appointment 
with the counselor, the counselor will 
require the employee to sign a consent 
for release of information to the 
supervisor before assistance will be 
provided. This consent will cover the 
release of information pertaining to the 
employee's compliance with the agreed 
upon treatment plan and the employee's 
progress during and at the end of 
treatment. Upon obtaining the signed 
consent, the counselor will assess the 
problem(s), review the employee's 
health insurance coverage and refer the 
individual to an appropriate treatment 
resource in the Community. The 
counselor will monitor the employee's 
treatment and keep the supervisor 
advised as to the progress being made. 
The counselor will periodically follow- 
up with the employee and his or her 
supervisor after any treatment which 
occurs and offer support and assistance 
as needed. 

9. Community Resources. The EAP 
will develop a working relationship with 
community assistance resources. 
Program coordinators and counselors 
will determine which community 
agencies or individuals best meet 
employee and management needs. 
Contact should be established with 
specialized resources such as the. 
following; 


A. State drug authorities for help in 
identifying treatment resources for drug 
abusing employees; 

B. Narcotics Anonymous for 
information on where and when 
meetings are held; 

C. Hospital and clinic treatment 
facilities in order to establish a working 
relationship between the counselor and 
the receiving treatment source; and, 

D. Drug abuse councils to keep 
abreast of the latest development 
regarding drug abuse. 

10. Program Interrelationships.—A. 
Relationship with Drug Testing 
Program. As called upon, the EAP staff 
will work with the drug testing program 
staff in the development and 
implementation of the drug testing 
program. However, EAP staff are not to 
be involved in the collection of urine 
samples or the initial reporting of drug 
test results. EAP efforts are to focus on 
counseling and rehabilitating drug- 
abusing employees, as well as on 
educating the workforce regarding drug 
abuse and its symptoms. 

B. Relationship of the Supervisor. 
Supervisors have explicit expectations 
of their employees in terms of job 
performance and behavior. When 
supervisors are advised of confirmed 
employee drug use, they are required to 
refer the employee to an Employee 
Assistance Program and to initiate an 
appropriate personnel action. In those 
situations involving illegal drugs, except 
as provided in Section 5({b) of Executive 
Order 12564, disciplinary action is 
required to be initiated against 
employees who are found to use illegal 
drugs. Supervisors should work with the 
Employee Assistance Counselor to 
monitor the employee's progress during 
treatment and rehabilitation and take 
appropriate personnel action should the 
employee fail to remain drug free. 

C. Relationship with Labor ~ 
Organizations. The support and active 
participation of labor organizations is a 
key element in the success of an 
employee assistance program. 
Therefore; where-there are units of 
exclusive recognition, management 
should: 

(1) Communicate to labor 
organizations a strong commitment to 
providing assistance to employees. 

(2) Consult or negotiate, as 
appropriate, concerning the 
implementation of the EAP. 

{3)4Include union representatives in 
appropriate-training.and orientation 
programs to ensure a mutual 
understanding of program policy, 


14033 


referral procedures, and other program 
elements. 

11. Recordkeeping and Reporting.—A 
Counseling Records. Records on 
employees who have been referred for 
counseling will be maintained in a 
secure and confidential manner. 
Information on any drug abuse client 
will be released only to the management 
official empowered to recommend or 
take action, in accordance with the 
employee’s consent to release, and for 
the reasons identified in section 8C 
above. Any information obtained by a 
supervisor from the counselor must be 
maintained, as with all employee 
records, in a strictly confidential 
manner. In addition, to the extent that 
counseling records include employee 
treatment records, they shall be 
maintained in accordance with Public 
Law 93-579 (Privacy Act), Public Law 
93-282 and Title 42 CFR, Part 2 
(Confidentiality of Client Records). 
Consequently, access to these records 
will be strictly limited. All appropriate 
steps, including necessary physical 
safeguards, will be taken to ensure 
against unauthorized disclosure. 

B. Reports to OPM. The EAP 
Administrator will compile sufficient 
statistical and programmatic data to 
provide the basis for evaluating the 
extent of drug abuse problems and 
effectiveness of the assistance program. 
The EAP Administrator will also submit 
agency-wide reports to the Office of 
Personnel Management that contain 
data required by OPM to meet the 
statutory reporting requirements 
contained in P.L. 99-570. 

12. Program Evaluation. The EAP 
Administrator and Coordinators wiil 
regularly evaluate their program to 


- determine the effectiveness and 


efficiency of services, These evaluations 
will include: services to employees with 
drug abuse problems, referral 
procedures and effectiveness, 
supervisory training, employee 
orientation, reporting systems, 
availability and accessibility of EAP, 
records systems, outreach activities, 
staffing and qualifications procedures. 
Written evidence of program 
evaluations, identified deficiences and 
correction plans will be available for 
review by the'EAP Administrator. 
Documented modifications in the 
program's assessment and intervention 
services should be made based upon the 
findings of such evaluations. 


[FR Doc. 89-8129 Filed 4-3-89; 10:30 am] 
BILLING CODE 6325-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Agency For Toxic Substances and 
Disease Registry 


{ATSDR-8] 


Availability of Final Versions of 
Toxicological Profiles 


AGENCY: Agency for Toxic Substances 
and Disease Registry (ATSDR), Public 
Health Service (PHS), Department of 
Health and Human Services (HHS). 


ACTION: Notice. 


summary: This notice announces the 
availability of five of the final versions . 
of the first 25 toxicological profiles 
prepared by ATSDR. 

The Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA or Superfund), as 
amended by the Superfund Amendments 
and Reauthorization Act (SARA) (Pub. 
L. 99-499) requires that ATSDR compile 
a priority list of at least 100 hazardous 
substances most commonly found at 
facilities on the CERCLA National 
Priorities List (NPL), and which are 
determined to pose the most significant 
potential threat to human health. The 


list identifying the first 100 hazardous 
substances was published in the Federal 
Register on April 17, 1987 (52 FR 12866), 
as required by CERCLA section 
104(i)}(2)(A). Section 104(i)(3) of CERCLA 
further requires that the Administrator 
of ATSDR prepare toxicological profiles 
for the hazardous substances included 
on the priority list. 

Notice of the availability of the first 25 
draft toxicological profiles for public 
review and comment was published in 
the Federal Register on October 15, 1987 
(52 FR 38340), with notice that a 90-day 
public comment period would be 
provided for each profile, starting from 
the actual release date. Following the 
close of each comment period, chemical 
specific comments were addressed, and 
where appropriate, changes were 
incorporated into each profile. The 
public comments, the classification of 
and response to those comments, and 
other data submitted in response to the 
Federal Register notice bear the docket 
control number ATSDR-2. This material 
is available for public inspection at 
ATSDR, Trailer 11, 4770 Buford 
Highway, Chamblee, GA 30341 between 
8:00 a.m. and 4:30 p.m. Monday through 
Friday except legal holidays. 


Availability 


This notice is to announce the 
availability of five of ATSDR’s final 
toxicological profiles for the first 25 
substances as mandated by CERCLA. 
Additional final profiles will be 
announced in the Federal Register as 
they become available. The following 
toxicological profiles are now available 
through the U.S. Department of 
Commerce, National Technical 
Information Service, Springfield, VA 
22161: 


ATSDR/TP-88/07 | 7440-41-7 
ATSDR/TP-88/09 | 67-66-3 


ATSDR/TP-88/14 106-46-7 


ATSDR/TP-88/19 | 7440-02-0 


86-30-6 


Dated: March 29, 1989. 
Walter R. Dowdle, 
Acting Administrator, Agency for Toxic 
Substances and Disease Registry. 
[FR Doc. 89-8120 Filed 45-89; 8:45 am} 
BILLING CODE 4160-70-M 
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DEPARTMENT OF EDUCATION 
34 CFR Part 608 


Strengthening Historically Black 
Colleges and Universities Program 


AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary issues final 


regulations amending the Strengthening 
Historically Black Colleges and 
Universities (HBCU) Program 
regulations to conform those regulations 
to statutory changes made to Title Ill of 
the Higher Education Act of 1965, as 
amended by Pub. L. 100-369. 

The statutory changes affect the 
number of eligible grant recipients and 
provide additional activities for which 
grant funds may be used to implement 
the purposes of the program. The . 
regulations are also amended to remove 
“Bishop College/Dallas” from the 
entries under Texas in the table in 
§ 608.2 in paragraph (b). This 
amendment updates the table by 
removing Bishop College, which closed 
August 15, 1988. 

EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if Congress 
takes certain adjournments. If you want 
to know the effective date of these 
regulations, call or write the Department 
of Education contact person. However, 
these regulatory provisions generally 
reflect statutory provisions that were 
enacted and took effect on July 18, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Caroline J. Gillin, Director, 
Institutional Aid Programs, U.S. 
Department of Education, L’Enfant 
Plaza, Post Office Box 23868, 
Washington, DC 20036. Telephone: (202) 
732-3308. 

SUPPLEMENTARY INFORMATION: The 
Strengthening Historically Black 
Colleges and Universities (HBCU) 
Program is one of several programs 
authorized by Title Ill of the Higher 
Education Act and known collectively 
as the Institutional Aid Programs. These 
programs provide Federal financial 
assistance to certain institutions of 
higher education for specified types of 
projects designed to equalize 
educational opportunity. Under the 
HBCU Program, the Secretary awards 
grants to eligible institutions of higher 
education to assist them in establishing 
and strengthening their physical plants, 


academic resources and student 


services. 


Waiver of Notice of Proposed 
Rulemaking 


In accordance with section 
431(b){2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232{b)(2)(A) 
and the Administrative Procedure Act, 5 
U.S.C. 553, it is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on proposed 
regulations. However, since the 
regulations merely incorporate statutory 
changes and the fact of one institution's 
closing into existing regulations, public 
comments could have no effect on the 
substance of the changes. Therefore, the 
Secretary has determined, pursuant to 5 
U.S.C. 553(b)(B), that public comment on 
the regulations is unnecessary and 
contrary to the public interest. 


Executive Order 12291 


These final regulations have been 
reviewed in accordance with Executive 
Order 12291. They are not classified as 
major because they do not meet the 
criteria for major regulations established 
in the order. 


Regulatory Flexibility Act 


The Secretary certifies that these 
regulations would not have a significant 
economic impact on a substantial 
number of small entities. The small 
entities that would be affected by these 
regulations are colleges and universities. 
However, the regulations would not 
have a significant economic impact on 
the colleges and universities because the 
regulations merely incorporate statutory 
changes. 


Paperwork Reduction Act of 1980 


These regulations have been 
examined under the Paperwork 
Reduction Act of 1980 and have been 
found to contain no information 
collection requirements. 


Assessment of Educational Impact 


The Secretary has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 


List of Subjects in 34 CFR Part 608 


Colleges and universities, Education, 
Reporting and recordkeeping 
requirements. 


Dated: March 23, 1989. 
Lauro F, Cavazos, 
Secretary of Education. 
(Catalog of Federal Domestic Assistance 
Number 84.031B—Strengthening Historically 
Black Colleges and Universities (HBCU) 
Program) 

The Secretary amends Title 34 of the 
Code of Federal Regulations as follows: 


PART 608—STRENGTHENING 
HISTORICALLY BLACK COLLEGES 
AND UNIVERSITIES PROGRAM 


1. The authority citation for Part 608 
continues to read as follows: 


Authority: 20 U.S.C. 1060 through 1063a, 
1063c and 1069c, unless otherwise noted. 


§ 608.2 [Amended] 

2. Section 608.2 is amended by adding 
“must be Southern University at 
Shreveport or” after the word 
“education”, in the introductory clause 
of paragraph (a); by adding “Southern 
University at Shreveport” in the left- 
hand column and “Shreveport” in the 
right-hand column of the table in 
paragraph (b) following the entry for 
Southern University at New Orleans 
under the entries for Louisiana; and by 
removing “Bishop College” and “Dallas” 
from the entries for Texas in the table in 
paragraph (b). 

3. Section 608.10 is amended by 
revising paragraphs (a)(3), (a)(5), and 
(a)(6), and adding new paragraphs (a)(7) 
and (a)(8) to read as follows: 


§ 608.10 What activities may be carried 
out under a grant? 

(a) * * & 

(3) Support of faculty exchanges, 
faculty development and faculty 
fellowships to assist faculty members in 
attaining advanced degrees in their 
fields of instruction; 

(5) Purchase of library books, 
periodicals, microfilm, and other 
educational materials; 

(6) Tutoring, counseling, and student 
service programs designed to improve 
academic success; 

(7) Funds and administrative 
management, and acquisition of 
equipment for use in strengthening funds 
management; and 

(8) Joint use of facilities, such as 
laboratories and libraries. 


* * * * * 


[FR Doc. 89-6211 Filed 4-5-89; 8:45 am] 
BILLING CODE 4000-01-™ 
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LIST OF PUBLIC LAWS 


Note: No public bilis which 
have become law were 
received by the Office of the 
Federal Register for inclusion 
in today’s List of Public 
Laws. 
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